
RESOLUTION       . 081

RESOLUTION OF THE CITY COUNCIL THE CITY OF ROHNERT PARK

AUTHORIZING APPROVING A SITE PUBLIC IMPROVEMENT A

PUBLIC FACILITIES FEE CREDIT AGREEMENT AND TERMINATION AND

SUPERSESSION OF DEFERRED IMPROVEMENT AGREEMENT WITH THE

RESERVE ELL AND FINDING THIS ACTION COVERED

ENVIRONMENTAL IMPACT REPORT FOR THE STADIUM AREA MASTER

WHEREAS, on June 10, 2008, the City Council of the City of Rohnert adopted
Resolution No 2008- 086 approving the Final Environmental Impact Report( EI  ) for the

Stadium Area Master Plan( the" EIR") which included commercial, institutional and high density

residential land uses and anticipated, among other things, the improvement of Carlson Court; and

WHEREAS, on November 24, 2009, the City Council of the City of Rohnert Park
adopted Resolution 2009- 128 authorizing, approving and accepting Parcel Map No. 180
Subdivision and Deferred Improvement Agreement For Stadium Lands Area; and

WHEREAS, on November 12, 2013, the City Council of the City of Rohnert Park
adopted Resolution No. 2013- 152 approving a Negative Declaration for changes to the Stadium
Area Master Plan to relocate a portion of the institutional land uses intended to serve as a future

public safety station but with no changes to the high density residential land uses or requirements
for infrastructure construction; and

WHEREAS, on June 10, 2014, the Planning Commission of the City of Rohnert Park
adopted Resolution No. 2014- 25, approving the Conditional Use Permit and Site Plan and
Architectural Review for The Reserve at Dowdell (the Reserve) on property subject to the
Deferred Improvement Agreement for Stadium Lands Area and subject to certain conditions of

approval; and

WHEREAS, the conditions of approval require, among other things that the Developer
of the Reserve (" Developer") improve Carlson Court, along its full length, to two-thirds of its
final width consistent with the Deferred Improvement Agreement for the Stadium Lands Area;
and

WHEREAS, the Developer has submitted plans and specifications for the Carlson Court
Improvements (" Offsite Improvement Plans") which have been reviewed by the City Engineer
and determined to be technically accurate and in conformance with the Conditions of Approval;
and

WIIEREAS, the planned improvements include portions of sidewalk on Dowdell

Avenue that are eligible for Public Facilities Fee credits; and

the Developer has posted performance and labor and materials bonds in the
amount of$409, 544 to cover the construction of the Carlson Court Improvements; and



WHEREAS, the City and Developer,desire to enter into an Off-Site Public Improvement
and Public Facilities Fee Credit Agreement and Termination of the Deferred Improvement

Agreement for the proposed construction to more thoroughly define the terms and conditions of
the construction and dedication obligations under the conditions of approval; and

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Rohnert
Park that it does hereby authorize and approve the Off-site Public Improvement and Public
Facilities Fee Credit Agreement and Termination and Supersession of Deferred Improvement
Agreement with the Reserve at Dowdell (Exhibit A).

BE IT FUTHER RESOLVED that based on the evidence presented at the duly noticed

public meeting of April 14, 2015, the City Council of the City of Rohnert Park finds that the
public improvements and activities were adequately described and mitigated in the Stadium Area
Master Plan EIR, and that no other CEQA analysis is warranted.

BE IT FURTHER RESOLVED that the City Manager is hereby authorized and directed
to execute the Off-site Public Improvement and Public Facilities Fee Credit Agreement and
Termination and Supersession of Deferred Improvement Agreement with the Reserve at Dowdell

in substantially similar form to the agreement attached hereto and incorporated by this reference
as Exhibit A subject to minor modification by the City Manager or City Attorney.

DULY AND REGULARLY ADOPTED this 28th day of April, 2015,

CITY OF ROHNERT PARK

i

t   ,

Amy O Ahanotu, Mayor
ATTEST:

Jo ie ne M. lRiei°filer, City Icrk
i.

CALLINAN: AYE    MACKENZIE: , AYE STAFFORD: _AYE BELFORTE: AYE AHANOTU: AYE

AYES: ( 5  )   NOES: ( 0   ) ABSENT: (   0  ) ABSTAIN: (  0  )
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RECORDING REQUESTED BY Exhibit AtoResolution

AND WHEN RECQRDED& YAD. TO:     

City ofBobncdPark
l3O /\ vranoAvenue

Robncd Park, California 949%0-%486

Attention: City Clerk

Space Above This Linefor Recorder's Use Only)
Exempt from recording fee per Gov. Code§ 27393.

OFF-SITE PUBLIC IMPROVEMENT AND PUBLIC FACILITIES FEE CREDIT AGREEMENT

AND TERMINATION AND SUPERSESSION OF DEFERRED IMPROVEMENT AGREEMENT

CITY OF ROHNERT PARK

The Reserve, LLC

Carlson Court Improvements

This Off-Site Public Improvement and Public Facilities Fee Credit Agreement and Termination and
Supersession of Deferred Improvement Agreement( the" Agreement") is made and entered into on this

day of       __   20/ 5k      h "  eotiveI)a1e") bvaudhntwccnTbo] louervo, LLC

Developer"), and the Cl? YO RQBNER79/\ RK, o California municipal corporation(" City"). City
and Developer are sometimes referred to hereinafter individually as" Party" and collectively as" Parties",

RECITALS

A.       City previously owned certain real property located west of U.S. Highway 10 1 and north
of the Dobnert Park Expressway iothe Stadium Lands Master Plan Area of the City( the" City Property"),
The City Property consisted of Lots l, 2' 3, and 4 and adjoining streets, us shown ooParcel Map 180,
recorded onDecember l|, 20U9, in Book 736o[ Maps, Pages 30- 32, in the Official Records ofSonoma

County( the" Parcel Mup").

B.       On November 29, 2009, the City executed that certain deferred improvement agreement
which was recorded on December 11, 2009, as Instrument No. 2009119214 in the Official Records of
Sonoma County ( the" Deferred Improvement Agreement"), which applied to and provided for the

deferred construction of subdivision improvements for all of the property subject to the Parcel Map— Lots

l, 3, 3, and 4— without differentiation oatu the work required for each lot.

C.       City has conveyed Lots 2, 3, and 4 to Redwood Equities Investments LLC(" Redwood

Equities") pursuant to that certain Purchase and Sale/ Closing Agreement between City and Redwood
Equities ( the" Redwood Equities AQ7eonuent"). As part of the Redwood Equities Agreement, the City

Property was modified by three lot-line adjustments described herein. These lot-line adjustments were
recorded were recorded on April 3, 28l3, ay Instrument Nos. 20l30834300 through 2Ol30034303,

inclusive, in the Official Records of Sonoma County.

D.       Redwood Equities has subsequently conveyed Lots and 4(^^? bo Reserve Yroperty") to

Developer, and Developer has received entitlements from the City to Developor thereon a rental
apartment project ondtocunsbuolinupcuvcnocrtsr: guired of Lots 3 and 4.
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E.       The Reserve Property consists ofo54acre site located on Dowdel) Avenue northerly of
Carlson Court ideodfiedbv Sonoma County Assessor ue parcel numbers l43- 040- l3l and l43- U40- Y27
illustrated iu Exhibit A, attached hereto and incorporated by this reference.

F.       The Reserve Property is subject to the Deferred Improvement Agreement which obligates
Developer to design and construct certain improvements for the benefit of the City and the public um
required by Parcel Map No. lQO and the conditions o[ approval contained in Subdivision Committee
Resolution No. 2009- 20 adopted August 26, 2009, as further set forth thereon and therein(" Deferred

Improvements"). Under the Deferred Improvement Agreement, the obligation to construct the Deferred

Improvements is undifferentiated between Lots 1, 2, 3, and 4; runs with Lot 1, 2, 3, and 4 as shown on the
Parcel Map; and constitutes a lien against The Reserve Property( as well as Lots |, 2 and 3) iusuch

amount, including interest, aa provided ioRobuert Park Municipal Code Section | 6. l6870, and subject 0n
foreclosure in the event mfa default inpayment.

G.       Effective September 23, 2013, the obligation of Lot 2 to construct Deferred

Improvements was satisfied through the execution ofuuOff-site Public Improvement and Public

Facilities Fee Credit Agreement and Termination and Supersession uf the Deferred Improvement

Agreement by and between the City and Spanos Corporation. This Agreement generally acknowledged
that the obligation of Lot 2 would be satisfied by the construction of Dowdell Avenue from Martin
Avenue to Business Park Drive.

B.       On June lU, 2O| 4, the Planning Commission of the City ofRobnert Park adopted
Resolution No. 2014-25, approving the Conditional Use Permit and Site Plan and Architectural Review
for The Reserve u1[) ovvdeU( The Reserve) oo The Reserve Property, File No. PDOJ28/ 4- 0UO3l, subject
to certain conditions of approval ( the " Conditimoo").

I. The Conditions include the requirement for Developer to construct the northerly 2Brdmof
Carlson Court from Labath Avenue to Dowdell Avenue( the" Improvernents").

J. Developer has submitted plans, specifications and drawings for the Improvements

prepared hv Civil Design Consultants, Jno., and titled The Reserve a/ l)owdeDQffs// e Improvements—
Carlson Court, l2 Sheets( Sheets l- l2), which were approved by the City Engineer on the day of

2015.

K.       To satisfy the obligations applicable toThe Reserve Property under the Deferred
Improvement Agreement and tosatisfy the requirements for improvement of The Reserve Property,
Developer proposes to design, construct, and install certain off-site public improvements generally
described in Recitals I and J. The obligation to construct the Improvements under this Agreement shall

supersede and replace any obligations of The Reserve under the Deferred Improvement Agreement and,
following execution of this Agreement, the Deferred Improvement Agreement shall terminate and be of
no further force aa10 The Reserve Property.



AGREEMENT

NOW, THEREFORE, iu consideration of the faithful performance uf the terms and

conditions set forth in this Agreement, the parties hereto agree as follows:    

l The foregoing Recitals are true and correct and, together
with the Project Approvals and the requirements of Chapter 16. 16 uf the B9MC, are hereby
incorporated into and form u material part of this Agreement

Upon the

execution and recordation of this agreement, the provisions of this Agreement shall contain all of the

obligations of The Reserve Property for the construction, implementation, and financing of on- site or off-
site improvements pursuant to this Agreement and the Deferred Improvement Agreement, and the
Deferred Improvement Agreement shall be terminated, superseded, and of no further force and effect as
to The Reserve Property, as described in Exhibit" A" The parties acknowledge and agree that the

Improvements, as defined herein, include all of the Deferred Improvements stipulated in the Deferred

Improvement Agreement attributable to The Reserve Property. Notwithstanding the foregoing, Developer
expressly acknowledges and agrees that the obligations of The Reserve for the construction,
implementation, and financing of on- site or off-site improvements on Carlson Court, pursuant to the
Deferred Improvement Agreement that are included in the Improvements, are obligations associated with

the prior subdivision authorized byParcel Map No. | QO and are not eligible for the Public Facilities Fee

Program Fee Credit. Developer and City acknowledge that the off-site sidewalk construction along
DowduU Avenue im eligible for the Public Facilities Fee Program Fee Credit.

3. 1 p . The purpose of this Agreement is to guarantee completion of the

Improvements and ensure satisfactory performance by Developer of Developer' s obligations to satisfy the
Conditions and to provide for a credit to Developer for the construction of sidewalk on Dowdell Avenue
through u reduction in Public Facilities Fees collected from the Developer for the Project.

32 T B vcDz of ia cmmU| bo a n.

U omx ooa ouu d a Agreement, City agrees to record arelease and satisfaction
removing the Deferred Improvement Agreement against the title nfthe Reserve Property. City further
agrees tnissue whatever addition written evidence of termination of the Deferred Improvement

Agreement omtothe Reserve at Dowdell Property as may be reasonably required by a title company to
insure title to said property free from the lien of the Deferred Improvement Agreement.

4.       The property which iu the subject of this Agreement ia
located iu the City o[ RobnedPark, Sonoma County, California, and iu described in Exhibit/ k, attached
hereto.

5.

5. 1 q 1§. Developer will design, construct, install and

complete, orcause to be constructed, installed and completed, at the Developer's sole cost and expense,
the Improvements, in accordance with the Improvement Plans( defined in Recital C. above) and 1uthe

satisfaction of the City Bu&inonc, iu his/ her reasonable discretion. Developer will also supply all labor
and materials therefor, all in strict accordance with the terms and conditions of this Agreement. The
construction, installation and completion of the Improvements including all labor and materials furnished
in connection therewith are hereinafter referred to collectively as the " Work."
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City shall not be responsible or liable for the maintenance or care of the Improvements until City formally
approves and accepts them in accordance with its policies and procedures. City shall exercise no control
over the Improvements until approved and accepted. Any use by any person ofthe Improvements, or any
portion thereof, mbuU be at the yo| u and exclusive risk of the Developer at all dnnxo prior to City' s
acceptance of the Improvements. Developer shall maintain all the Improvements in a state of good repair

until they are completed hy Developer and approved and accepted byCity. Maintenance abu|\ include, but
shall not be limited to, repair ofpavement, curbs, gutters, sidewalks, ai0uu| o, parkways, water mains, and

sop/oo; maintaining all | ond000pio8 in uviAoroom and thriving condition reasonably acceptable to City;
removal of debris fionu ycwcru and aiorno drains; and sweeping, repairing, and maintaining in good and
safe condition all streets and street inuprmvonucotu. It mbu| l be Developer' s responsibility to initiate all
maintenance work, but if it shall fail to do so, it shall promptly perform such roujotnnuouo work when
notified to du so by City. If Developer fails to properly prosecute its ouaio1eoauoc obligation under this
section, City may do all work necessary for such maintenance and the cost thereof mbul| be the
responsibility of Developer and its surety under this Agreement. Prior to undertaking said maintenance
work, City agrees tonotify Developer in writing ofthe deficiencies and the actions required iobetaken
by the Developer to cure the deficiencies. Developer shall have thirty ( 30) days from the date of the
notice within which 10 correct, remedy or cure the deficiency. If the written notification states that the
problem is urgent and relates to the public health and safety, then the Developer shall have twenty- four
24) hours to correct, remedy or cure the deficiency. City ahuU not be responsible or Uub| o for any

damages orinjury of any nature in any way related to or caused bv the Improvements or their condition
prior 1oacceptance.

5. 2.  Developer will complete the Work within one year ofthe

Effective Date or as required by the Conditions of Approval for The Reserve at Dowdell, whichever is
sooner. All Work will be completed in a good and workmanlike manner in accordance with accepted

design and construction practices. This completion date may be extended bythe City in its sole and
absolute discretion at the request of Developer, which request shall be accompanied byuwritten

assurance acceptable to the City Attorney that the securities required by Section 6 shall remain
enforceable throughout the term ofthe extension.

5. 3.     Estimated Cost of Work. The estimated cost ofthe Work ix Four Hundred Nine

Thousand, Five Hundred Forty- Four Dollars and No Cents($ 409, 544.U8). Notwithstanding this estimate,
Developer hereby acknowledges and agrees that( a) the actual costs 10 complete the Work may
significantly exceed this oudnou1e,( b) this estimate i000 way limits Developer' s financial obligation, and
o) that Developer iu obligated to complete the Work a1its own cost, expense, and liability.

5. 4.      Plans. Approval of this/\ 8reenuno1by City does not releasefications to_­

Developer uf its reapouoibilityto correct mistakes, errors or omissions in the Improvement Plans. If, at

any time, in the opinion of the City Engineer, in his/ her reasonable discretion, the Improvement Plans are
deemed inadequate in any respect Developer agrees to make such modifioaboos, changes or revisions om
necessary in order to complete the Work in a good and workmanlike manner in accordance with accepted
design and construction standards.

5. 5.       Developer ab| give personal u eudooio the Vork

A competent foreman or superintendent, satisfactory to the City Engineer, in his/ her reasonable
discretion, with authority to act for and on behalf of Developer, shall be named in writing by Developer
prior0ounuuucnuenuootofdboWoMc, mbaUlbopremerdmodhePropertydurin8dhuperfbrmenoeofdhc

Work. Any change in the superintendent will require advance nodfiou1iooto the City Engineer and
concurrence ofthe City Engineer and the Engineer of Record for the Improvement Plans.
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5/ 6.     Encroachment Permits. Developer shall obtain, ut its sole cost and expense, any

encroachment permits required bv the City in order 10 perform the Work.

5. 7.   All of the Improvements shall be constructed and installed iothe

satisfaction of the City Engineer, in his or her reasonable discretion. City and its authorized agents shall,
at all thries during the construction of the Improvements, have free access to the Improvements and shall
be allowed to examine and inspect the Improvements and all material used and to be used in the
Improvements to confirm compliance with City Plans and Spucifiom1ioos.

5. 8.      Commencement of Constniction and It spection. [) mvuloper and its contractor

or subcontractors shall not omnuouence construction of the Improvements until Developer has received

written authorization from City toproceed. Written authorization mbu| l bciuthe form of signed
approved yloua o1ooA with permit issuance, including any encroachment permit required to carry on
construction activities in the City's right-of-way as described in 0ccdou 56. All work performed on
the lnupxovenueuta shall be done in strict compliance with the City approved plans, specifications and
the contract documents and inagood and workmanlike manner. All work performed by Developer,
its contractor or agents to construct the Improvements shall be subject to inspection by City. All beoa
and costs 1oconstruct the Improvements shall be borne ao| o| y by Developer ( including the applicable
Inspection Fee in accordance with the City' s adopted Engineering Fee Schedule). Inspection by City
or its employees or agents shall not relieve Developer of its liability for design defects or improper
or inadequate workmanship.

it ' s Inspect 1.1 Developer buil pay to City
the actual cost for all inspection, administration and testing services furnished by City in connection with
this Agreement, including those performed by consultants under contract with the City( the " City Costs").
City agrees not to double charge Developer( through the imposition of both a processing fee and a
consultant charge) for any individual monitoring, inspection, testing or evaluation service. In addition,
City agrees to limit its use of outside consultants to those reasonably necessary or desirable, as
determined oy the City Manager u, his designee u/ his reasonable discretion, , v accomplish "the requisite
inspection, administration and monitoring. The estimated cost for the inspection, administration and
testing services ioSix Thousand, One Hundred Forty—five Dollars and NmCents ($ 6, l45)( the " Estimated

Cost"). Concurrently with the execution of this Agreement, Developer shall deposit an amount equal to
the Estimated Cost with City for the payment of the City Costs. | n the event that the Estimated Cost is
insufficient to cover the actual City Costs incurred, Developer shall, upon notice in writing by the City
Engineer, deposit such additional amount as may be required to pay the City Costs. Any amount of the
Estimated Cost, initial deposit or additional amounts deposited remaining after payment of all City Costs
will be returned toDeveloper. City may, at its discretion, deposit such funds in an interest-bearing
account and retain any and all interest earned.

5. 10.  Inspecting of the work and/ or materials, or approval of work
and/ or materials, oru statement hyao r, agent or employee of the City indicating the work complies
with this Agreement, or acceptance of all or any portion of the work and/ or materials, or payments
thereof, oc any combination mf all of these acts shall not relieve Developer or its obligation tofblfiDthis
Agreement; nor iothe City bythese acts prohibited from bringing anaction for damages arising from the
failure to comply with this Agreement.

5. 11.    Erosion Control. Pursuant toRnbucrtPark Municipal Code Chapter 15. 52,

Developer shall be responsible for the control of erosion on the Property and shall prevent its entry into
the storm drainage system.

5



5. 12.  Except Dxthe oodkxnof the work eboUdc rPubUu

Fm\ d aFee oredd, the work oftbc Improvements do not constitute s" public work" as defined in

the California Labor Code, yodjun 1771` «/ xm7 (" Labor Code Regulations") because the work is

not being paid for in whole or in part out of public funds. City and Developer acknowledge that,
except for the work eligible for Public Facilities Fee credit, the construction of the lnqp/ ovcnuento is
not subject tu the payment of prevailing wages. Further, Developer agrees to de/ end, indemnify and
hold City, its elected officials, officers, employees, and uAoota free and harmless from any and all
claims, damages, audm or actions arising out of or incident to Developer's obligations under this
section and the payment of prevailing wages. The Developer must provide documentation that
prevailing wages were paid for the portion of the work eligible for Public Facilities Fee credit in
order tobe eligible for the credit.

5. 13.    '   work performed on the Improvements shall be

contractorsdmoe only by our r  ura licensed in the State of California and qualified to perform the type of

work required and comply with the City's Business License Ordinance.

5. 14.    1 efj g ol' Work Daniaued During Construction. Developer agrees to repair
have repaired in a timely manner at its sole cost and expense all public roads, streets, or other public or
private property damaged ma uroou| t of or incidental to the Work u, io connection with the development
of the Property orto pay io the property owner ofany damaged road, street or property the full cost of
such repair. In addition, Developer shall obtain the written acceptance of such repair or payment from any
owner whose private property was repaired by Developer or to whom Developer has paid the full cost of
such repair in accordance with this Section 5. l4. City shall bc under no obligation whatsoever tuaccept
the Work completed under this Agreement until such time as all repairs have been completed or have

been paid for and written acceptances have been provided tothe City Engineer, except uootherwise
provided io section 5. lO.|

5. 15. Developer agrees that b will pay, when due, all those furnishing labor
or materials in connection with the Work. Developer further agrees that pursuant to Government Code

section 66499. 7, the Labor and Materials Bond provided by Developer in accordance with Section 6. 1. 2
of this Agreement shall not bereleased if any mechanics liens or stop notices are outstanding, unless said
liens are released hv bond in compliance with Civil Code section 3l43.

5. 16.     Until the City Council has
fornudh/ accepted the Improvements, Developer shall be mo| c|y responsible for all damage to the
work, regardless of cause, and for all darnages or injuries to any person or property at the work

site, except damage or injury due to the sole negligence of City, or its employees. Developer
mbuD replace orrepair any portion of the lnoprovenucn1m that have been destroyed or damaged
prior to final acceptance of completed work bythe City Council ur the City Engineer. Any such
repair or replacement shall betothe satisfaction and subject to the approval oy the City Engineer.
Developer shall repair to the satisfaction of the City Engineer any damage 10 the utilities systems,
concrete work, street paving or other public improvements that may occur in connection with the
Improvements work.

5. 17.     After Developer( n) completes the Work ioaccordance
with the Improvement Plans and the terms and conditions of this Agreement,( b) repairs any road, street,
or private or public property damaged oou result ofthe Work or pays the full cost of such repair tothe
owner whose property was damaged and( u) obtains the written uouoptu000ufyuubrcpuicorpnymoot
from any owner whose private property was repaired by Developer or to whom Developer paid the full
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cost of such repair, Developer will provide City with u written notice of completion, together with copies
of all written acceptances.

5] 8.

5] 8]      Within thirty (3O) days of receipt of
vv6 enoodfio konpursuant 0oGucdmn5. l7abov Cbv shall inspect the W kand repairs and

review the written acceptances, if any, and send Developer u written notice stating whether the Work and
repair are complete to the satisfaction of the City Engineer, in his/her reasonable discretion, and whether
the written acceptances have been provided. If the Work and repair are, in the opinion of the City
Engineer, not complete and satisfactory, and/ or written acceptances have not been provided, the City
Engineer will list the deficiencies that must be corrected 1ofiodthe Work and repair complete and

satisfactory. Upon satisfactory completion of the Work and repair and submittal of written acceptances,
the City Engineer will send Developer a written notice of satisfactory completion. The requirement for
written acceptances may bc waived hy the City Engineer, io his/ her reummnab) edimcretiuu, if Developer
has made uononuuroioJ\ y rouaonub| o efforts to obtain such acceptances. City Engineer's failure tmrespond
to Developer' s written oodfioationwithin thirty( 38) days will not be deemed a breach or default under
this Agreement.

5. 18. 2 Acce JA 12il( After sending Developer l notice

of satisfactory completion pursuant to Section 5. 18. 1, the City Engineer will recommend acceptance of
the Improvements, or a portion thereof, to the City Council. In conjunction with such recommendation,
the City Engineer will recommend the acceptance of the offers of dedication shown on the final map for
the Property. The acceptance of the Improvements, offers of dedication and right-of-way and easernents,
if any, shall be by resolution. Upon adoption of such resolution, the City Engineer shall record a notice of
acceptance, ina form tubc approved hvthe City Attorney, in the Official Records of Sonoma County.

5. 19.  and Reconstructioij. Without limiting the foregoing,
Developer expressly warrants and guarantees all work performed under this Agreement and all materials
used in the Work for a period of one( 1) year after the date of recordation of the notice of acceptance of

the inoprovemxotain accordance with Section 5.) 0. If, within this one( l) year period, any Improvement
or part of any Improvement installed or constructed, or caused to be installed or constructed by
Developer, mr any of the work done under this Agreement, fails tutb|fiD any of the requirements ofthe
Improvement Plans or this Agreement, Developer shall, without delay and without cost to City, repair,
replace or reconstruct any defective or otherwise unsatisfactory part or parts of the Work orImprovement
to the satisfaction of the City Engineer. Should Developer fail to act promptly, by failing to repair, replace
or reconstruct work thirty( 30) days after notification by City, or in accordance with this requirement, or
should the exigencies of the situation require repairs, replacements or reconstruction to be made before

Developer can be notified, City may, at its option, make the necessary repairs, replacements or perform
the necessary reconstruction and Developer shall pay to the City upon demand the actual cost of such
repairs, replacements or reconstruction.

520.   Upon completion of the | nuprovenuorus and prior to final

acceptance by the City Council, Developer shall deliver to City one o| octzouio file' inuformat
specified by the City Engineer, and one nuy| ur copy of" as- built" drawings. These drawings shall be
in ufbrnu uoocp1oblo to the City Engineer, ybul| be certified by an engineer licensed by the State of
California aa1oaccuracy and completeness, and abu)| reflect the Improvements as actually
constructed, with any and u\\ chanQcs incorporated therein. Developer shall be mo| c| y responsible
and liable for ensuring the completeness and accuracy of the record drawings.
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5. 21. Frmnand after acceptance of the

Improvements by formal action of the City Council, ownership of the Improvements shall be
vested cxo| umivc| v in City.

Security,====

6. 1 lu accordance with

Sections 16. 16. 060 through 16. 16. 070 of the Rohnert Park Municipal Code, Developer will furnish and

deliver to City, within the times set forth below, the following surety bonds, each of which must be issued
bva surety company duly and regularly authorized todo general surety business iu the State ofCalifornia,
or an irrevocable assignment of funds or letter of credit as may be acceptable to the City Attorney.

61. 1 Performance Securijy. Developer shall furnish and deliver performance
security io the amount of Four Hundred and Nine Thousand, Five Hundred Forty-Four Dollars

409,544.00), concurrently with the execution of this Agreement, which must meet the requirements of
Government Code Section 66499. 1, if applicable, and Rohnert Park Municipal Code Section 16. 16.070

and bc acceptable to the City Attorney. The security shall be conditioned upon the faithful performance
of this Agreement with respect to the Work and shall be released by the City effective upon the date of
recordation of the notice of acceptance of the improvements as described in Section 5. 18. 2 and
Developer's delivery ufthe Warranty Security described io Section 6.|. 3.

6. 1. 2 Developer shall furnish and deliver labor

and materials security in the amount of Four Hundred and Nine Thousand, Five Hundred Forty-Four
Dollars($ 409, 544), concurrently with the execution of this Agreement which security must meet the
requirements of Government Code Section 66499.2, if applicable, and Rohnert Park Municipal Code
Section l6. l6.07U and be acceptable to the City Attorney. The security shall secure payment tothe
oontoauior( m) and ooh000bacto,( m) performing the Work and 10 all persons furnishing labor, materials or
equipment tothem. The City shall retain each security until both( i) the City accepts the Work in
accordance with Section 5. 18 above and( ii) the statute of limitations to file an action under Civil Code

section 3114 et seq, has expired. After said date, the security may be reduced by the City Engineer to an
amount not less than the total amount claimed bv all claimants for whom o| aimm of lien have been

recorded and notice given iuwriting to the City Council. The balance of the security shall bcretained
until the final settlement of all such claims and obligations. lfno such claims have been recorded, the

security shall hc released io full bv the City Engineer.

6. 1. 3.     Warranly$ e,,ct rity. Developer shall furnish and deliver warranty security
in the muonot specified in section 16. 16. 070 u. of the BLobocr\ Park Municipal Code. The amount of

Sixty-One Thousand, Four Hundred and Thirty Two Dollars($ 61, 432.00) shall be provided Upon

acceptance of the Improvements and prior to release of the Performance Security. The security shall boiu
u form acceptable 0o the City Attorney and shall guarantee and warranty the Work for a period o[ one( l)
year following the date of recordation of the notice of acceptance of the improvements against any
defective work or labor done, or defective materials furnished.

6. 2.     Tf either upon execution of this Agreement or during the

course ofperformance the City considers that itianecessary to have Developer post additional security,
the City may require either a cash deposit or a surety bond guaranteeing performance in a form and signed
bv sureties satisfactory toit. The condition uf the security shall bo that if Developer fails 0o perform its
obligation under this Agreement, the City may in the case of a cash bond act for it using the proceeds or
io the case ofa surety bond require the sureties tu perform the obligations uf the Agreement.
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7. 1 Indeninification. Developer agrees 0o indemnify, defend and hold the City, its
elective and appointed boards, commissions, officers, u0euts, cnup| oyuesandconsultants, harmles from
and against anyuodol| o| uinuy, liabilities, losses, dumugeaor injuries ofany kind( collectively, " Claims")

arising out of Developer' s, or Developer' s contractors', subcontractors', aucnts' coe000 oYuoo'" acts,
omissions, or operations under this Agreement, including, but not limited to, the performance of the
Work, whether such acts, omissions, or operations are bv Developer couoy of moontruo ms,

subcontractors, agents uronop| oyeoa" exocpttotbecx1crtuuoh(] ajouy ecauaedbvtbeaulu negligence

oc willful misconduct o[ the City. This indemnifioodooincludes, without limitation, the payment ofall
penalties, fines, judgments, awards, decrees, uttonouyo` fees, and related costs or expenses, and the

reimbursement ofCity, its elected officials, mtDooru, employees, and/ or agents for all legal expenses and
costs incurred by each ofthem.

The aforementioned indemnity shall apply regardless of whether or not City has
prepared, supplied or approved p| uua and/ or opeoifioudoou for the Work orImprovements and regardless
of whether any insurance required under this Agreement is applicable to any Claims. The City does not
and shall not waive any of its rights under this indemnity provision because of its acceptance of the bonds
or insurance required under the provisions of this Agreement. Developer' s obligation to indemnify City
shall survive the expiration or termination of this Agreement.

7. 2.     1 g! Uce. Developer shall maintain Commercial { euero6 Liability Insurance

protecting the City bano imcidentm as to bodily injury liability and property damage liability that may
occur uou result ofthe Work and additional repairs. Developer shall provide oertifioate( m) oyinsurance

and endorsements toCity before any Work commences. The insurance policy shall contain, or be
endorsed to contain, the following provisions:

l)      The City, its officers, elected officials, employees, consultants, agents and
volunteers are to he covered as additional inxo/ ed` sao respects to liability arising
out of activities performed byoron behalf ofDeveloper. The coverage shall
contain no special limitations on the scope of protection afforded tmthe City, its
uOOoera, elected officials, employees, c000ukmda, agents and volunteers.

2)      The amounts of public liability and property damage coverage shall not be less
than$ 3, 000,000 ( Three Million Dollars) per occurrence for bodily injury,

personal injury undpropcoyduma8u.

3)      The insurance ubo| l be maintained in full force until the work has been completed

to the satbDutluo of the City Engineer.

4)      The insurance policy shall provide for 20 days' notice oy cancellation tothe Ci1y.
The policy shall not bu cancelled earlier than nor the amount of coverage bo
reduced earlier than 38 days after the City receives nmboc from the insurer of the
intent of cancellation orreduction.

5)      Any failure to comply with the reporting provisions of the policy shall not affect
the coverage provided to the City, its officers, elected officials, employees,
consultants, agents and volunteers.
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6)      Developer' s insurance coverage shall he primary insurance na respects the City,
its officers, elected officials, employees, consultants, agents and volunteers. Any
insurance or self-insurance maintained by the City, its officers, elected officials,
employees, consultants, uDnotouodvoloutocoubu|\ bcinoxucssofDovelopcc'a

insurance and shall not contribute to it.

7)      Any deductibles or self-insured retentions must be declared to and approved by
City. /\ t the option mf City, either: ( a) the insurer shall reduce or eliminate such
deductibles orself-insured retentions as respects City, its elected othuiu\ u,
officers, mop| oycem' agents, and volunteers; or( b) Developer and by oontruo1uo
shall provide afi000uiu| guarantee satisfactory tu City guaranteeing payment of
uesco and related investigation costs, claims, and administrative and defense

expenses.

Developer and Developer' s insurance uonopuoy agree tuwaive all dgbiy of
subrogation against City, its officers, elected officials, employees, agents and
volunteers for losses paid under Developer's workers' compensation insurance

policy which arise from the work performed 6yDeveloper.

In the event that Developer's insurance is cancelled, Developer shall provide replacement coverage or all

work must cease as of the cancellation date until replacement insurance coverage is provided.

72      Developer mbaOprovide, or cause tobe

provided, Vorkem' Conopenau1ioninonrunueuu required by law, and shall cause its contractors and their
subcontractors, agents and representatives to also maintain Workers' Compensation insurance as required

by lm*. No Work shall commence until such Workers' Compensation insurance is obtained and in full
force and effect.

7. 4. Developer shall:

l)      Prior to taking any actions under this Agreement, furnish City with properly
executed oortifioateuof insurance which shall clearly evidence al| insurance
required in this section and provide that such insurance shall not be canceled,

allowed to expire or be materially reduced in coverage except on thirty ( 30)
days prior written notice toCity.

2)      Provide to City certified copies f endorsements and policies if requested hyCity,
and properly executed certificates of insurance evidencing the insurance required
herein.

3)      Replace or require the replacement of certificates, policies and endorsements for

any insurance required herein expiring prior to completion and acceptance of the
Improvements.

4)      Maintain all insurance required herein from the time uf execution ofthis
Agreement until the acceptance uf the Improvements.

5)      Place all insurance required herein with insurers licensed todo business io

California.
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X.

8. 1.     Notice of Breach and Default. The occurrence u[ any of the following constitutes
u breach and default ofthis

l)      Developer refuses oo fails tn complete the Work within the time set forth herein
oraboodonothe Work.

2)      Developer assigns the Agreement vvidboui the prior written uun0001 of City.

3)      Developer ia adjudged bankrupt or makes u general assignment for the benefit o[

creditors, or a receiver is appointed in the event of Developer's insolvency.

4)      Developer or Developer's contractors, subcontractors, agents or employees, fail

tm comply with any terms or conditions mf this Agreement.

5)      Any delay iu the construction uf any portion of the Work orrepairs, which inthe
reasonable opinion of the City Engineer, codam8em public ur private property.

The City may serve written notice of breach and default upon Developer and the financial institution
holding the security.

8. 2. If the City gives Developer notice,

under Section 8. l, of breach and do u|tof this Agreement, the City may proceed to complete the Work
by contract or other method the City considers advisable, a1 the sole expense ofDeveloper. Developer,
immediately upon demand, shall pay the costs and charges related to the Work and any subsequent
repairs. City, without liability for doing so, may take possession of and utilize in completing the Work
and repairs, if any, such materials and other property belonging to Developer ao may heouor about the
Property and necessary for completion of the work. lo the event of default, the financial institution
holding the security shall be liable tu City to pay the face amount of the bonds, us specified under
Section 6.

0. 3.     l erned[ies. City may bring legal action to compel performance nf this Agreement
and recover the costs o[ completing the Work and/ or repairs, if any, including City's administrative and
legal costs. Developer agrees that if legal action is brought by City under this section of the Agreement,
Developer shall pay all of the costs of suit; reasonable attorney fees, arbitration costs and such other costs
ax may bc determined bvthe court or arbitrator. No failure ou the part uf City io exercise any right or
remedy hereunder shall operate aau waiver of any other right orremedy that City may have hereunder.

9.       Public Facilities Fee Credit.

Y.}.  The Improvements eligible 0u receive the Public

Facilities Fee Credit described in this Section 9 are the sidewalk along the east side of Dowdell Avenue
extending along the Reserve atDowdol| property south N the existing sidewalk at the Costcoproperty.

9. 2.     Source and Method of Credit. Subject to the limitations set forth io Section 6. 6,

City shall credit Developer for the costs associated with the construction and installation of the sidewalk
improvements oa outlined iu Exhibit B. The Public Facilities Fee Credit represents reimbursement tothe

Developer for the costs of sidewalk improvements that are covered bythe Public Facilities Fee, but which
Developer has agreed to inuur.The initial estimated total credit amount is indicated io Exhibit B " Public
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Facilities Fee Credit Calculation" attached hereto, and shall be afforded to Developer in the form of a
credit against the Public Facilities Fee that would otherwise be applicable to the Project.

9. 3.     In p,d, gmenCatiop of flubli Facilities e Credit, Developer shall be entitled to
receive the Public Facilities Fee Credit at the time of issuance of building permits for the Project. Such
credit shall be personal to the Developer and shall not run to successors and assigns unless expressly

authorized to so run, in writing by the Developer.

9. 4.     1 ce_Obligation Developer' s obligation to pay the full amount of the Public
Facilities Fee for any development on the Reserve at Dowdell Property shall remain a debt and obligation
of Developer until completion by Developer and acceptance of the Improvements by City. In the event
that the Improvements are not completed by a date two( 2) years from the Effective Date of this
Agreement, any Public Facilities Fee previously credited pursuant to this Agreement shall be immediately
due and payable. If such fees are not paid as required, City may provide written notice to Developer of its
default. If such default is not corrected within 30 days from the date of written notice, Developer agrees

that the amount of any unpaid Public Facilities Fees may be placed upon the Reserve at Dowdell Property
as a lien and special assessment. The assessment shall continue until it is paid, together with interest at the
legal maximum rate computed from the date of confirmation of the statement until payment. The
assessment shall be collected at the same time and in the same manner as ordinary municipal taxes are
collected, and shall be subject to the same penalties and procedure and sale in case of delinquency as is
provided for ordinary municipal taxes. All laws applicable to the levy, collection and enforcement of
municipal taxes shall be applicable to the special assessment. In addition, City may use any other
available legal means to collect the unpaid Public Facilities Fee and the choice of one remedy does not

affect City's ability to use alternative remedies.

9. 5.     l apwiration : 1 f rc tl.AC;., t . 11lolkb'Wit rt, The Public Facilities Fee Credit shall be granted
to Developer at the time Developer obtains building permit( s) for the Project. City's obligation to extend
Developer a credit as described herein shall continue for a total of two( 2) years from the date the
Developer begins construction of the sidewalk improvements along Dowdell Avenue unless the
obligation is sooner satisfied. If Developer fails to complete the Improvements within the two-year time

frame, City may seek payment of the Public Facilities Fee from Developer as provided in Section 9. 4,
above.

9. 6.     Maximum Credit. The total amount of the Public Facilities Fee Credit obligation

for the Improvements shall be as determinedermined by City in accordance with the City of Rohnert Park 2011
Update to the Public Facilities Finance Plan. The Parties acknowledge and agree that the maximum credit

amount for the sidewalk improvements is Forty Thousand Five-Hundred Fifty-five Dollars($ 40, 555. 00)

as more fully described in Exhibit B.

9. 7.     Argas and Olkifltltljgs. The areas and quantities used to develop this Public
Facilities Fee Credit agreement are based on the information and plans available at this time. The actual

areas and quantities may change at the time of dedication to the City and/ or construction by the
Developer. If it is determined by the City Engineer that the areas and quantities have changed, the credit
amount may be adjusted

10.      Ile nibgrsem i lay D v k[i for fw_ts t 1p. 1.. l rt yt ncnCS.

Upon development of Lot 1 of Parcel Map 180( Stadium Lands Lot 1), the City will require the
developer of that parcel to construct the remaining improvements on the south side of Carlson Court and
also pay funds in the amount of Sixty- two Thousand Nine Hundred Ninety-five Dollars and No Cents

62, 995) to the City, which will be transferred to Developer. The funds are agreed to be the difference
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between 5O% mfthe cost of full improvements for the street and the estimated cost of the improvernentoto

be installed by developer under this agreement. The City will have no obligation to reimburse Developer
for costs until such dnue that u developer ofStadium Lands Lot l applies for u building permit for that
property and pays the required reimbursement amount.

l|.

l|. l Developer ab| f c p wdb| dem|, s m

local laws, ordinances and regulations inthe performance o[ this Agreement. Developer shall, uL its own

cost and expense, obtain all necessary permits and licenses for the Work, give all necessary notices, pay
all fees and taxes required by law and make any and all deposits legally required by those public utilities
that will serve the development on the Property. Copies and/ or proof of payment of said permits,
licenses, notices, fee and tax payments and deposits shall bufurnished to the City Engineer upon request.

11. 2.   Notices. Formal written notices, demands, correspondence and communications

hutvvceu City and Developer shall bu au{ Ouierd)y given if: (u) personally delivered; or( b) dispatched by
next day delivery byureputable carrier such om Federal Express to the offices of City and Developer
indicated below, provided that a receipt for delivery iuprovided; or( c) if dispatched by first class mail,
postage prepaid, to the offices uf City and Developer indicated below. Such written notices, demands,
correspondence and communications may be sent in the same manner to such persons and addresses as
either party may from tinuo- to-tinuc designate by next day delivery orbymail as provided in this section.

City:       City ofRohnedPark
90/\ vrmoAvenue

Ruhne/1 Park, CA 94928

Attn: City Manager

with a copy to:   City ofRohncdPark
l38AvromAvenue

Dubnort Park, C/\ 94928

Attn: City Attorney

The Reserve, LLC

855 Lakeville Street, Ste. 20A

Petaluma, CA94952

Attn: Mr. Chris Soerri, Muouger

Tel. (4\ 5) 994- 3| l0 (000bDe)

Notices delivered by deposit in the United States mail as provided above shall be deemed to have been
served two( 2) business days after the date of deposit if addressed to an address within the State of
California, and three( 3) business days if addressed to an address within the United States but outside the
State of California.

l|.]    A,!   Should any legal action or arbitration be brought hy either party
because of breach of this Agreement or to enforce any provision of this Agreement, the prevailing party
shall be entitled to all costs of suit; reasonable attorney fees, arbitration costs and such other costs as may
be determined by the court urarbitrator.

11. 4 The ternoaand oondidonsof this/ groonucntconstitute the

nndruxgreunoertbetween City and Dovoloporwith respect io the matters addressed iu this Agreement.
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This Agreement may not be altered, amended m modified without the written consent of both parties
boreto,

11. 5.     Tb oAgrecmentocrtuoutoundoboDrunvvbb

the Property. Upon execution, this Agreement shall be recorded io the Official Records of Sonmnu
County.

11. 6. Developer may assign its obligations under this
Agreement to successor ovvner( a) ofthe Site with the prior written approval of the City. luconnection

with any such assignment, Developer and its assignee shall execute and deliver to City a written
assignment and assumption agreement inu form acceptable tothe City Attorney.

11. 7.       Time imof the essence of this Agreement and of each and

every term and condition hereof.

11. 8.    f any provision of this Agreement io held, 10 any extent, invalid,
the remainder of this Agreement shall not hcaffected, except as necessarily required bv the invalid
provision, and shall remain in full force and effect.

11. 0. Any waiver or modification of the provisions of
this Agreement must he in writing and signed by the authorized reprcsento1ivc( m) of each Party.

11. 10.    l ebherDeveloper nor Deve| upc/ 00001m oturu,

subcontractors, ugou\ m, officers, oruoo loyoua urouAeotm, partners, joint venturers or employees ofCity

and the Developer's relationship 1othe City, if any, urisiogbcroOrono is strictly that ufnoindependent
contractor. Developer' s contractors and subcontractors are exclusively and solely under the control and
dominion ofDeveloper. Further, there are oo intended third party benefioiuriemof any right orobligation
assumed bvthe Parties.

The d

conditions of this Agreement shall vc binding upon all heirs, successors and assigns"^ "°' a ^.^~..~~~,

provided, however, that this Agreement shall not be binding upon u purchaser cx transferee of any portion

of the Property unless this Agreement has been assigned pursuant to Section 9. 6, in which event this
Agreement shall remain binding upon Developer.

ll.l%.  Gove il I -   e. This Agreement sbu|| bo construed and enforced in
ucoocdouce with the laws of the State of California, without reference io choice of law provisions. Any
legal actions under this Agreement shall be brought only in the Superior Court of the County of Sonoma,
State ofCalifornia.

11. 14.    This Agreement may be executed in multiple counterparts,
each of which shall bo deemed tobe an original.

11. 15.     acimInter fok 7him Agreement shall be construed according to its fair

meaning, and not strictly for or against any party.  No presumptions or rules of interpretation

based upon the identity of the party preparing or drafting the Agreement, or any part thereof, ybul|
apply to the interpretation of this Agreement.

11. 16.  11pldings. Section headings in this Agreement are for convenience only and are

not intended to be used in interpreting or construing the terms, covenants or conditions contained in this
Agreement.
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11. 17.  Authoril,y. Each party executing this Agreement on behalf of a party represents
and warrants that such person is duty and validly authorized to do so on behalf of the entity it purports to
bind and if such party is a partnership, corporation or trustee, that such partnership, corporation or trustee
has full right and authority to enter into this Agreement and perform all of its obligations hereunder.

IN WITNESS WHEREOF, City and Developer have executed this Agreement as of the Effective
Date.

CITY"

CITY OF ROHNERT PARK, a California

municipal corporation

Dated: By:
City Manager

Per Resolution No. 20- --     adopted by the Rohnert Park
City Council at its meeting of 28, 2015.

ATTEST:

City Clerk

APPROVED AS TO FORM:

City Attorney
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DEVELOPER"

The Reserve, LLC

Dated:

Chris Scerri, VP

Manager
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Exhibit B

Reserve at Dowdell PF Credit Estimate

Source: 2011 Public Facilities Finance Plan - Appendix B Roadway Segment 5 Estimate

Contingency

Median & Frontage Costs Quantity Unit Unit Cost Item Total Cost Soft Costs Total Cost

Mobilization 10       %       $      12. 64   $    1. 26   $   0. 57   $ 1. 83

Curb& Gutter LF       $      26.50   $     

Median Curb LF       $ 6. 14   $     

PCC Sidewalk( 5' wide)  4, 150 SF       $ 6. 14   $     25, 481.00   $    11, 466.45   $ 36,947. 45

Streetlighting EA      $  5, 000.00   $     

Landscape( Bioretention Bed)    383 SF       $ 6. 50   $       2, 486.25   $     1, 118. 81   $  3„ 605. 06

Underground Utilities (Joint Trench)    LF       $     127.42   $     

Totals 27, 968. 51   $    12, 585. 83   $ 40, 554.35

Sidewalk quantity is based on 803 linear feet of 5- foot sidewalk. Covers property frontage and south to Costco property line
Landscape quantity is basedon 85 feet of 4.5 foot wide Bioretention bec
Contingency and soft costs are 45%


