
RESOLUTION NO. 2012- 78

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ROHNERT PARK
AUTHORIZING AND APPROVING THE JOINT EXERCISE OF POWERS

AGREEMENT WITH THE FEDERATED INDIANS OF GRATON RANCHBRIA FOR
WASTEWATER SBRIVCES

WHERBAS, on October l, 2010 the Bureau of Indian Affairs and Secretary of the Interior
accepted the Federated Indians of Graton Rancheria's ("Tribe") application requesting that the
United States take title to that certain propefty comprised of approximately 254 acres of land in
Sonoma County ("Trust Lands");

WHEREAS, the Governor of California and the Tribe negotiated a compact that authorizes and
prescribes tlre terms of Class III gaming on the Trust Lands ("Compact") and that Compact was
ratified by the Legislature on May 17.2012;

WHERBAS, the environmental irnpacts of the construction and operation of the Tribe's
proposed garning enterprise rvere evaluated by the National Indian Gaming Commission
("NIGC") under the National Environmental Policy Act ("NEPA");

WHEREAS, on October 15. 2012. the NIGC published a Record of Decision ("ROD") for the
proposed project concluding that the newly acquired Trust Lands are Indian lands which are
eligible for gaming and adopting a reduced intensity casino and hotel project as the preferred
action alternative;

WHEREAS, the preferred action alternative is significantly smaller than the project inìtially
proposed by the Tribe and includes a casino and a 6-story, 200-room hotel ("Project") to be built
on approximafely 66 acres of land located on the northeastern portion of the Trust Lands and
situated within the City's urban growth boundary and outside the 1O0-year flood plain ("Project
Area");

WHEREAS, the Project is located on Trust Lands outside the boundaries of the City and the
City has no legal autlrority to exercise jurisdiction over, deliberate on, approve, disapprove or
otherwise exercise judgment regarding the Trust Lands or the Project or gaming or other
activities conducted in the Project Area;

WHEREAS, the City and the Tribe, recognizing that various impacts may arise in the City in
connection with the gaming enterprise, entered into that certain Memorandum of Understanding
dated October 14,2003 wherein the Tribe agreed to make certain contributions and community
investments to mitigate tlre impacts of the gaming enterprise ("MOU");

WHEREAS, Section 5 of the MOU recognized the Tribe's plan to construct and operate an on-
site wastewater treatment facility and implement \¡/ater consen¿ation measures, but contemplated
the alternative possibility of the City providing wastewater services to the Tribe, in which case
the Tribe would agree to pay applicable fees and charges and its fair share of any capital
improvements;

WHEREAS, the FEIS included an analysis of two on-site and one off-site wastewater treatment
options for the Project, the latter involving a connection to the sev/erage system owned by the
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City, including sewer lines, interceptor sewel's, pumping station, and effluent pipelines ("City
Sewer System") and transportation to and treatment and disposal of the wastev/ater at the
Subregional Laguna Wastewater Treatment Plant ("Laguna WWTP");

WHEREAS, at present, wastewater collection, treatment, reclamation, recycling, reuse, and

disposal of sanitary sewage have not been extended to the Project Area;

WHEREAS. in the absence of a binding agreement for ofÊsite wastewater treatment, the NIGC
identified the on-site \ruaste\¡/ater treatment option with no off-reservation discharge as the
preferred alternative in the ROD;

WHEREAS, after the NIGC issued the ROD, the Tribe undertook a detailed analysis of the
wastewater treatnìent options for the Project in the December 2,2011 "Graton Rancheria Off-
Site Sanitary Sewer Alternative Analysis" prepared by RBF Consulting ("RBF Report");

WHEREAS, the RBF Report identified a way to connect the Project to the City's sewer system
within existing public right-oÊway by running approximately 3,140 feet of pipe from the south
end of the Project site east along Business Park Drive, turning south on Redwood Drive and west
on J. Rogers Lane and terrninating at a manhole in fi'ont of the existing City pump station
("Alternative 2 A I ignment");

WHEREAS, the ROD includes a mitigation measure that requires the Tribe's approved casino
and hotel to use recycled wastewater for some of its water supply, and the Parties have
determined that in the event the City becomes the managing agency of the existing recycled
water distribution system within the City in the future, the City will provide recycled wastewater
to the Tribe as a subset of its wastewater services by extending an 8 inch pipe approximately
1,000 feet from the proposed project entry at the intersection of Labalh Avenue and Business
Park Drive to the existing recycled water main located in Labath Avenue approximately 300 feet
nofth of the intersection of Martin and Labath Avenues.

WHEREAS, the Tribe has the power to plan, finance, acquire, construct, maintain and operate
facilities for collection, transportation, treatment, reclamation and disposal of sanitary sewage
and similar wastewaters and to prescribe fees and charges for such services on Trust Lands
pursuant to the Tribe's inherent sovereignty as exercised under the Tribe's Constitution;

WHEREAS, the City has the power to plan, fìnance, acquire, construct, maintain and operate
facilities for collection, transportation, treatment, reclamation, recycling, reuse and disposal of
sanitary sewage and similar wastewaters and to prescribe fees and charges for such services
pursuant to Government Code sections 38900 el seq., Health and Safety Code sections 5470 et
seq.,and Cal. Const. Article I l, Section 9 ("Wastewater Services");

WHEREAS, the Parties have determined that the connection to the City Sewer System and
City's extension of Wastewater Services to the Project is desired to efficiently process
wastewater from the Project, minimize any potential off-reservation impacts, and protect the
public health, safety and welfare;

WHEREAS, the Tribe desires to connect the Project to the City's Sewer System along the
Altemative 2 Alignment and to receive Wastewater Services from the City for the Project;
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WHEREAS, the City is willing to provide Wastewater Services along the Alternative 2
Alignment pursuant to a joint exercise of powers agreement ("Agreement");

WHERBAS, a federally recognized Indian tribe may enter into a joint powers agreement with
other public agencies, including cities, under the Joint Exercise of Powers Act, codified at
Government Code section 6500 et seq.;

WHEREAS, at a regular meeting of the General Council of the Tribe on June 9, 2012, the
General Council authorized the adoption of the limited waiver of sovereign immunity;

WHERBAS. at a regular meeting of the Tribal Council, on June 22,2012, the Tribal Council
authorizedtheadoptionoftlreAgreementbyadoptingResolutionNo.-;

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Rohnert Park
that the recitals hereto are true and correct and material to this Resolution.

BE IT FURTHER RESOLVED that the City Council hereby finds as follows:

l. The Agreement is a joint exercise of powers agreement in which City and Tribe are
cooperatively exercising their mutual authority to provide wastewater services with each
agency being responsible for activities within their boundaries to a point of connection.

2. The Agreernent was negotiated as provided for in the Compact and constitutes approval
of an intergovernmental agreement, as that term is defìned in Section 11.8.7 of the
Compact, which is designed to mitigate certain Project irnpacts on the City and
compensate the City for its provision of Wastewater Services to the Tribe for the
purposes of the Tribe's gaming operation, including the gaming facility, as a consequence
of the Project pursuant to Section I1.8.7, subsections (a)(l) and (a)(2) of the Compact.

3. Approving the Agreement does not approve the Project nor gaming, those approvals have
previously been granted by the NIGC and the Governor. The Agreement is a

consequence of those prior approvals.

4. Although the Tribe could feasibly provide onsite wastewater services to serve the Project,
the FEIS evaluated both onsite and off-site \/aste\/ater treatment options and the off-site
waste\À/ater treatment option as proposed in the Agreement is the environmentally
superior option because it: (a) provides equal or better protection of water resources,
including both surface \/ater and groundwater; (b) avoids land dispersal of treated
effluent in the Project Area (near the Laguna de Santa Rosa); (c) eliminates the need to
dedicate additional land in the Project Area for a WWTP, effluent storage facility, and
disposal sprayfields; (d) utilizes existing public infrastructure (Laguna WV/TP) which is
permitted and regulated by the State; and (e) avoids duplication of public services
infrastructure.

5. In undertaking environmental review, the following facts are relevant: (a) the Project has
been reviewed under NEPA; (b) the Tribe is not a public agency subject to CEQA; (c) the
Project is not subject to CEQA or to City environmental review, design, land use or land
development ordinances, plans, manuals or standards; (d) the City does not have legal
authority to deliberate on, approve, disapprove, or otherwise exercise judgment regarding
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the Project; and (e) the City is not deliberating on, approving, disapproving or otherwise
exercising judgment regarding the Project by entering this Agreement.

BE IT FURTHBR RESOLVED that the City Council hereby finds that the adoption of this
Agreernent is statutorily exempt frorn CEQA pursuant to:

I . Government Code Section 12012.56(b)( IXC), which expressly exempts

intergovernmental agreements, such as this Agreement which mitigates the Project's
impacts on the City and provides for compensation for the Wastewater SeIvices,

negotiated pursuant to the express authority of, or as expressly referenced in, the

Compact, including but not limited to Section I 1.8.7; and

2. Public Resources Code Section 21080.21, which exempts the installation of a ne\ry

pipeline or the maintenance, repair, restoration, reconditioning, relocation, replacetnent,
removal, or demolition of an existirrg pipeline of less than one mile in length within a

public street or highway or any other public right-oÊway, because the only development
to occur in the City's jurisdiction under the Agreement is the extension of approximately
3,140 feet ol'an existing underground sewer pipeline and the possible extension of
approximately 1,000 feet of an existing underground recycled water pipeline, both of
which will be installed within public streets and their existing rights-of-way.

BE IT FURTHER RESOLVED that in making its findings the City Council relied upon and

hereby incorporates by reference all of the documents referenced in this Agreement, the
materials in the City's file on this matter, correspondence, staff repofts, presentations and all
other related materials.

BB IT FURTHER RESOLVED that the City Council does hereby authorize and approve the
Joint Exercise of Powers Agreement by and between the City of Rohnert Park and the Federated
Indians of Graton Rancheria for wastewater services in substantially similar form to the
Agreement attached hereto as Attachment I and incorporated by this reference, subject to fìnal
review, including minor modification, and approval by the City Attorney.

BB IT FURTHBR RESOLVED that the City Manager is hereby authorized and directed to take
all actions to effectuate this agreement for and on behalf of the City of Rohnert Park, including
execution and directing staff to file a notice of exemption.

DULY AND REGULARLY ADOPTED this 26th day of June2012.

CITY OF ROHNERT PARK

ATTEST:
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Attachment I

JOINT EXERCISE OF POWERS AGREEMENT

BY AND BETWEEN

CITY OF R.OHNERT PARK

AND

FEDERATED INDIANS OF GRATON RANCHERIA

FOR WASTEWATER SERVICES

DATED AS OF

,2012
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THIS JOINT EXERCISB OF POWERS AGREEMBNT (this "Agreement"), dated as of this

clay of ..,2012, is made by and between the CITY OF ROF{NER.T PARK, a

mgnicipat corpòration organized alrcl existing under and by virtue of the laws of the State of
California (the "Cify"), and the FEDERATED INDIANS OF GRATON RANCI-IERIA, a

federally recognized indian tribe (the "Tribe") (City or Tribe may be individually referred to as

"Part¡2" and collectively referred to as the "Parties"), with refercnce to the following facts and

intentions:

WHEREAS, the Tribe is comprised of Coast Miwok and Southern Potno Indians whose

aboriginal territory includes Marin aud Sonoma Counties, Califomia;

WHEREAS, on October' 1, 2010, pursuant to the Graton Rancheria Restoration Acl (25 U.S.C. $

1300n-3), the Bureau of Indian Affairs and the Secretary of the Interior approved the Tribe's

application ("Trust Application") requesting that the United States take title to that ceftain

pioperty comprising approximately 254 acres of land in Sonoma County and hold the property in
trust for the benefit of the Tribe as parl of the Tribe's Reservation ("Trust Lands");

WHEREAS, the Tribe intends to use its Trust Lands for operation of a gaming enterprise

pursuant to the terms of the Indian Gaming Regulatory Act of 1988, codifi ed aL 25 U.S.C. ç 2701

et seq., ("IGRA"¡;

WI-IEREAS, the Governor of California and the Tribe entered into a tribal-state compact

("Compact") to authorize and prescribe the temrs of class III gaming on the Trust Lauds

pursuant to IGRA and the Compact was subsequently ratif,red by the California State Legislature

and, on lr/.ay 17,2012, chaprered by the Secretary of State;

WHEREAS, prior to the lands going into trust, the National Indian Gaming Conrmission
("NIGC") prepared and completed a Final Environmental Impact Statement ("FEIS") evaluating

the environmental conseqÌtences for the construction and operation of the Tribe's proposed

gaming enterprise pursuant to the National Environmental Policy Act ("NEPA");

WHEREAS, on October 15, 2012, the NIGC published a Record of Decision ("ROD") for the

proposed project concluding that the newly acquired Trust Lands are Indian lands which are

eligible for gaming pursuant to IGRA and adopting a reduced intensity casino and hotel project

as the preferred action altemative;

WHEREAS, the preferred action alternative is significantly smaller than the project initially
proposed by the Tribe and includes a casino and a 6-story, 200-room hotel ("Project"') to be built
on approximately 66 acres of land located on the northeastern portion of the Trust Lands and

situatèd within the City's urban growth boundary and outside the 100-year flood plain on

property designated in the FEIS as the Wilfied site and more particularly identified by the legal

description set fofth in Exhibit A and the rnap of property in Exhibit B ("Project Area");

WHEREAS, the Project is located on Trust Lands outside the boundaries of the City and the

City has no legal authority to exercise jurisdiction over, deliberate on, approve, disapprove or

otherwise exercise judgment regarding the Trust Lands or the Project or gaming or other

activities conducted in the Project Area;
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WHERBAS, the City and the Tribe, recognizing that various impacts may arise in the City in

connection with the garning enterprise, enterecl into that certain Memorandum of Understanding

dated October 14,2003 wherein the Tribe agreed to make certain contributions and community

investments to rnitigate the impacts of the gaming entetprise ("MOIJ");

WHERBAS, Section 5 of the MOU recognized the Tribe's plan to construct and operate an on-

site wastewater treatment facility and implement water conservation measures, but contemplated

the alternative possibility of the City providing wastewater selvices to the Tribe, in which case

the Tribe would agree to pay applicable fees and charges and its fair share of any capital

improvements;

WHEREAS, the FEIS included an analysis of two on-site and one off-site wastewater treatment

options for the Project, the latter involving a connection to the sewerage system owned by the

City, including sewer lines, interceptor se\ /ers, pumping station, and effluent pipelines ("City
Server System") and transportation to and treatment and disposal of the wastewater at the

Subregional Laguna Wastewater Treatment Plant ("Laguna WWTP");

WHEREAS, at present, wastewater collection, treatment, reclamation, recycling, reuse, and

disposal of sanitary sewage have not been extended to the Project Area;

WHEREAS, in the absence of a binding agreement for off-site wastewater treattnent, the NIGC
identified the on-site wastewater treatment option with no off-reservation discharge as the

preferred alternative in the ROD;

WHEREAS, after the NIGC issued the ROD, the Tribe underlook a detailed analysis of the

wastewater treatment options for the Project in the December 2,2011 "Graton Rancheria Off-
Site Sanitary Sewer Alternative Analysis" prepared by RBF Consulting ("RBF Report");

\ilHEREAS, the RBF Report identified a way to connect the Project to the City's sewer system

within existing public right-oÊway by running pipes from the south end of the Project site east

along Business Park Drive, turning south on Redwood Dri'i,e and west on J. Rogers Lane and

terminating at a manhole in front of the existing City pump station ("Alternative 2 Alignment"),
which is shown in Exhibit C;

WHEREAS, the Tribe has the power to plan, finance, acquire, construct, maintain and operate

facilities for collection, transportation, treatment, reclamation and disposal of sanitary se\¡/age

and similar wastewaters and to prescribe fees and charges for such services on Trust Lands

pursuant to the Tribe's inherent sovereignty as exercised under the Tribe's Constitution;

WHEREAS, the City has the power to plan, finance, acquire, construct, maintain and operate

facilities for collection, transportation, treatment, reclamation, recycling, reuse and disposal of
sanitary sewage and similar wastewaters and to prescribe fees and charges for such services

pursuant to Government Code sections 38900 et seq., Health and Safety Code sections5470 et

seq., and Cal. Const. Article 11, Section 9 ("Wastervater Seruices");

WHEREAS, the Parties have determined that the connection to the City Sewer System and

City's extension of Wastewater Servioes to the Project is desired to efficiently process
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wastewater from the Project, minimize any potential off-reservation impacts, and protect the

public health, safety aud welfare;

WHEREAS, the Tribe desires to corurect the Project to the City's Sewer System along the

Alternative 2 Alignment and to receive Wastewater Services from the City f'or the Project;

WI{EREAS, a federally recognized Indian tribe may enter into a joint powers agreement with
other public agencies, including cities, under the .Toint Exercise of Powers Act, codified at

Govemment Code section 6500 et seq.;

WHEREAS, an agreement between the Tribe and the City to provide Wastewater Sen¡ices to

the Project. entered pursuant to the authority in the Joint Exercise of Powers Acf, is intended to

constitute an intergoverrunental agreement ("IGA") pursuant to sections 4.4 of the Compact

once the Compact becomes effective;

\ilHEREAS, as part of this Agreement, the Parties agree upon the operating and maintenance

requirements in the form of Operating Requirements attached to this Agreement as Exhibit E;

WHEREAS, the City Council of the City held a duly noticed public meeting to consider

adoption of this Agreement and approved its adoption pursuant to Resolution No.

2012 , which is attached as Exhibit F;

WHEREAS, at a regular meeting of the Tribal Council on June 22, 2072, the Tribal Council

authorized the adoption of this Agreement by adopting Resolution No. .. , rvhich is

attached as Exhibit G;

WHEREAS, at a regular meeting of the General Council of the Tribe on June 9, 2012, lhe
General Council authorized the adoption of the limited waiver of sovereign immunity by
adopting Resolution No, GC-12-16, which is attached as Exhibit I;

NOW, THEREFORE, in consideration of the above and of the mutual promises herein
contained, the sufficierrcy of which is acknowledged, the City and the Tribe do hereby agree as

follows:

1. SCOPE, NATURE AND PURPOSE.

1.1 Pursuant to Sections 4.4 and 11.8.7 of the Compact, this Agreement shall be an

IGA between the City and Tribe establishing the terms and conditions of
Wastewatel Service. The purpose of this Agreement is to authorize the City and

Tribe, pusuant to that authority in the .Ioint Exercise of Powers Act under

Government Code Section 6502, to jointly exercise their powels to plan, f,rnance,

acquire, construct, maintain and operate facilities for collection, transportation,
treatment, reclamation, recycling, reuse, and disposal of sanitary sewage and

similar wastewaters and to prescribe fees and charges for such services for the

benefit of the lands and inhabitants within the Project Area.

1.2 The Parties agree that nothing in this Agreement or the Compact is intended to or
shall affect or alter the City and/or the Tribe's rights or obligations under the
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2.

3.

MOU, including but not lirnited to the Tribe's obligation to make contributions or

other payments to the City uncler the MOU.

TERI\{INOLOGY. Capitalized terms in this Agreement shall have the meatring

provided f-or in Exhibit D entitled "f)efinitions" and attached hereto.

AGREEMENT ADMINISTR,4.TION"

3.1 The City Manager and/or his or her designee shall represent the City in all matters

relating to the administration of this Agreemetrt.

3.2 The Tribal Chair and/or his or her designee shall represent the Tribe in all matters

relating to the administration of this Agreement'

WA.STEWATER SERVICES.

DnvalopprENT & CoxstRucrloN oF TRIBAL Facrurlrs.

4.1.1 The Tribe shall, at its sole expense, provide for, develop and construct the

sewage disposal infrastructure for the Project within the Project Area,

which is referred to herein as the "Tribal Facilities" and more particularly
defined in Exhibit D.

4.L2 The Parties have negotiated and agreed that the Tribe shall construct

Tribal Facilities to City standards, which standa¡ds are set forth in Exhibit
E.

4.1.3 The Tribe shall furnish, at its sole expense, all labor, materials, equipment,

tools, transportation and services necessary for the successful development
and construction of the Tribal Facilities. The Tribe shall give its attention
and supervision to the fulfillment of the provisions of this Agreement by
its employees and subcontractors and shall be responsible for the tirnely
performance of its obligations required by this Agreement.

4,1.4 No operation or use of the Tribal Facilities shall occur until the Tribal
Facilities are reviewed, approved in writing (which approval shall not be

unreasonably withheld), and inspected by City officials as provided for in
ExhibilE.

DnvBloptvlpNT & CoNsrnucrloN oF DBucarpo Facu.lnns.

4.2.1 The Tribe shall provide for, develop and construct the Dedicated Facilities
within the City limits, ineluding the new infrastructure repairs,

replacements, improvements and/or modifications which will be made to
the existing City Sewer System that are more particularly defined in
Exhibit D ("Dedicated Facilities"), which are necessary to connect to the
Tribal Facilities and to accommodate the Tribe's Wastewater needs for the

Project. The Tribe shall be solely responsible for all costs associated with

4.

4.1

4.2

O,/\K /14825-2 13l -4063 v2 4 of3l



4.3

the Tribe's provision, development and construction of the Dedicated

Facilities.

4.2.2 The Tribe shall furnish, at the Trilre's sole expense, all labor, materials,

equipment, tools, transportation and .services necessary for the successful

development and construction of the Dedicated Facilities'

4.2.3 Upon City inspection and approval that the Dedicated Facilities conform

to the requirements of this Agreement, the Tribe shall irrevocably offer to
dedicate the Dedicated Facilities to the City. The Tribe shall make such

an offer using the City's standard lrrevocable Offer of Dedication fonn of
agreement. This offer shall remain in effect and shall not be terminated
until accepted by Resolution of the City Council. Provided that the

Dedicated Facilities meet inspection and are completed, City Manager

shall bring a Resolution accepting Tribe's Irrevocable Offer of Declication

before the City Council for approval before the Commencement Date.

The City shall incur no liability with respect to this offer and shall not

assllrne any responsibility for tbe Dedicated Facilities until they have been

accepted by appropriate action of the City Council.

4.2.4 The City shall give its attention and supervision to the fulfillment of the

provisions of this Agreement by its employees and subcontractors and

shall be responsible for the tirnely performance of its obligations required

by this Agreement.

Ornn¡.rrox & MalNrrxANCB oF Tnlsal F¡.cIr.lrtns,

4.3.1 Operation and maintenance of the Tribal Facilities shall be the

responsibility of the Tribe, at its sole expense. The Tribe shall, at its sole

expense, make such repairs, replacernents, improvements andlor

modifications to the Tribal Facilities required under this Agreement,
inclucling the Operating Requirements, and as the City detennines are

reasonably necessary to ensure that the Projecl Sewer System continues to

operate as originally designed and approved and in a manner which does

not negatively impact City's Sewer System or the City's ability to provide

wastewater services to its ratepayers.

4.3.2 The Tribe shall not destroy, alter, modify, Iemove or relocate the Tribal
Facilities without the City's prior written consent, which consent shall not
be unreasonably withheld.

Opnn¡.rIox & MarnrrNANcE oF Dpucarpo F¿.cu,ltlps.

4.4.1 Day-to-day operation and maintenance of the Dedicated Facilities shall be

the responsibility of the City, at the City's sole expense. The City shall, at

the Tribe's sole expense, make such repairs, replacements, improvements
and/or modifications to the Dedicated Facilities required under this
Agreement and as the City determines are reasonably necessary to ensure

4.4
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4.5

that the Project Sewer System continues to operate as originally designed

and approved and in a m.anner which does not negatively impact the City's
Sewer System or the City's ability to provide wastewater services to its
USCTS.

4.4.2 In the event that a repair, replacemeff, improvement and/or modification

to the City Sewer System is necessary to provide the Tribe with

Wastewater Services under this Agreement, the City shall make such

repafu, replacernent, improvement or modification, at the Tribe's sole

expense.

OwNrRsnrp oF & INtnnrsr IN FACILITIES & SEwER SYSTEM.

4.5.1 The Tribe shall own the Tribal Facilities.

4.5.2 Upon adoption of a Resolution of the City Council accepting the Tribe's

Irrevocable Offer of f)edication, as provided for in Section 4.2.3, the City

shall own the Dedicated Facilities.

4.5.3 Notwithstanding any other provision of this Agreement, the Parties

acknowledge that the Cify presently owns and operates City Sewer System

and shall retain sole and exclusive authority, ownership and responsibility
for those facilities.

4.5.4 Notwithstanding any other provision of this Agreement, the Parlies

acknowledge that the City is a subregional partner in the Santa Rosa

subregional sewage System, pursuant to the Master Agreement dated

April 3, 1975, and as amended (the "Master Agreement"). Nothing iri
this Agreement is intended to or shall affect or alter the City's interest

under that Master Agreement.

4.5.5 The Parties understand and agree that this Agreement contractually

authorizes and guarantees that the Tribe shall receive from the City, upon

payment therefor, the Capacity Service (which is more particularly
clescribed in Sections 4.7 and 5.2 hereof and the Operating Requiremelrts)

and Wastewater Services through the Project Sewer System, provided that

in the event of a breach or default, such rights are subject to suspension,

termination and other remedies as provided for in Sections 7 and 8-

4.5.6 Nothing in this Agreement shall be construed to be the City's express or

implied consent to the arurexation of the Project Area to the City, nor to
the provision of services other than the Wastewater Services under the

terms and conditions described herein.

SrarqoaRos oF
Matr',¡te n¡.qncp.

Dnvnlorrrlrxt, CoxstRuctIox, OprnluoN &4.6
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4.7

4.6.1 In performing its obligations under this Agleernent, the Tribe shall comply

with the stanclards of developtl1ent, construction, operation antl

maintenance established in the Operating Requirements, which are set

forlh in Exhibit E.

COXvRy,r¡¡CE AND PROvISION oF WASTEWATER / Cap¡cItv SnRvlCns.

4.7.1 The Tribe shall exclusively receive Wastewater Services from the City for

the Trust Lancls, as more particularly described in Sections 6.1 and 6.2 of
the Operating Requirements set forth in Exhibit E'

4.7 .Z Upon completion of the Parties' development and construction obligations

pursuant to Sectiolls 4.1 through 4.6 of this Agreement and fulfillment of
ihr Trilr*'r financial obligations pursuant to Sections 5 and 6 hereof, all of
which are currently estimaterJ to occur by no later than May 75, 2013

("Commencement Date"), the Tribe shall collect and convey sanitary

sewage and similar Wastewaters generated from the Project to the City at

the Point of Delivery and the City shall commence operation of, and

thereafter operate and maintain the Dedicated Facilities and shall provide

Wastewater Services and Capacity Service to the Project by conveying,

treating and disposing of all Wastewater received into the City Sewer

System generated from the Pro.ject in a volume and pollutant loacling not

exceeding the amounts set forth herein.

4.7.3 The Capacity Service in treatment, disposal and reclamation works shall

be average dry weather flow ("ADWF") expressed in million gallons per

day ("MGD"). The total ADWF Capacity Service expressed in MGD
that the city allots to the Tribe, at Tribe's sole expense, shall be 0.4i
MGD. The ADWF Capacity Service paid for by the Tribe and allotted by

the City to the Tribe shall be 0.20 MGD for Phase 1 and shall be 0.21

MGD for Phase 2 or as otherwise provided in Section 5.2.1. The Tribe

shall have no right to use ADWF capacity in excess of the amount paid

for and allotted to the Tribe hereunder.

4.1.4 The Tribe and the City hereby understand and agree that maximum day

peak wet weather flow (PWWF) is a system constraint and so agree that

th" City shall provide Capacity Service based on PWWF limited to a flow
rate of 0.83 MGD (35,553 gallons in one hour) for Phase i and 1.7 MGD
(70,833 gallons in one hour) in any one hour for Phase I and Phase 2

combined if the combined ADWF Capacity Service is 0.41 MGD. lf the

Tribe elects to purchase only a porlion of the Phase 2 ADWF Capacity

Service (Section 5.2.1(b)) and cumulative ADV/F Capacity Service is less

rhan 0.41 MGD, rhen the PWV/F shall be limited to the ADWF Capacity

Service multiplied by a PWWF to ADWF peaking factor of 4.15. The

Tribe shall have no right to use PWWF at a flow rate in excess of the

amount allotted to the Tribe hereunder'
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4.7.5 In providing the Wastewatel' Services and Capacity Service (which is
more particularly described in the Operating Requirements), the City may

use the City's capacity in the Laguna WV/'|P to treat and dispose of or

recycle and reuse sewage generated in the Trust Lands and collected by

the Project Sewer System. The City shall aliow such use of the City's
capacity, provided that the City may decline to allow such use for any

additional sewage generated by the Project in excess of the wastewatet

volume, rate of flow, densities or intensities established pursuant to this

Agreement. Tribe shall not discharge or cause to be discharged to the

Project Sewer System any of the industrial wastes set forth in section

13.36.050 of the City's Municipal Code, as may be amended'

4.8 RrcYclno WarBR SBRvrcBs.

4.8.1 The City does not presently have access to recycled water or provide
recycled water services to its residents and does not commit to providing
the Tribe recycled water services hereundet. Notwithstanding the

foregoing, if, however, the City becomes the managing agency of the

existing recycled water distribution system within the City in the future,

the Tribe may request that the City transport and convey recycled water to

the Tribe for the Tribe's use in the Trust Lands ("Recycled Water
Service").

4.8.2 The Tribe shall, at Tribe's sole expense, develop and consttuct the

necessary infrastructure to convey recycled \ryater to the Trust Lands
("Recycled Water Facilities"), consistent with the standards established

in Exhibit E. The Recycled Water Facilities are comprised of
approximately 1,000 feet of a llew 8-inch recycled water main to be

installed entirely underground within the existing public right-oÊway from
the southern boundary of the Project Area at the intersection of Labath and

Business Park Drive, to the existing recycled water main located within
Labath Avenue, approximately 300 feet north of Martin Avenue I Labxh
Avenue intersection. The location of the Recycled Water Facilities is
depicted in Exhibit C, hereto.

4.8.3 Upon the City's inspection and approval of the Recycled Water Facilities,
the Tribe shall irrevocably offer to dedicate that portion of the Recycled
Water Facilities within the City limits to the City and the City may accept

the deciication in the same manner as provided for in Section 4.2.3.

4.8.4 Upon acceptance of the dedication, the City shall provide Recycled Water
Service to the Tribe on a mutually acceptable date. Said Recycled Water
Service shall become part of the Wastewater Services provided for under
this Agreement and shall be operated and maintained consistent with the
standards established in Exhibit E and subject to all of the provisions

hereof, including but not limited to, those provisions for payment provided
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5.

for in Sections 5 and 6 ancl teunination, suspension and other remedies

provided for in Sections 7 ancl 8'

4.8.5 Operation and maintenance of the Recycled Water Facilities in the Pro.iect

Area shall be the responsibility of the Tribe, at its sole expense. The Tribe

shall, at its sole expense, make such tepairs, replacements, improvements

and/or modifications to the Recycled Water Facilities required under this

Agreement, including the operating Requircments, and as the city
determines are reasonably necessary to ensure that the recycled water

system continues to operate as originally designed and approved and in a
manner which does not negatively impact the City's recycled \¡/ater system

or the City's ability to provide recycled water services to its ratepayers.

4.8.6 The Tribe shall not destroy, alter, modify, remove or relocate the Recycled

Water Facilities without the City's prior written consent, which consent

shall not be unreasonably withheld.

FnBs nnu CHancns.

5.1 F¿,cllrrlns Cosrs. The Tribe shall be solely responsibie for paying all design,

permitting, construction, review, inspection, operating and maintenance costs

incurred by the Parties for the Tribal Facilities and Dedicated Facilities, as well as

any improvements to the Project Sewer System as provided for in Section 4.4.

These costs shall also include the City legal and stafftime required to prepare this

Agreement and to achieve compliance herewith. The City shall provide the Tribe

with an invoice for any such costs the City incurs and the Tribe shall provide

remuneration as provided for in Section 6.

5,1.1 If the City determines that it is necessary to contract with outside

consultants in order to satisfo its obligations under Section 4 of this

Agreement, the Tribe shall be solely responsible for the actual and

administrative costs of contracted and additional services and provide

remuneration as provided for in Section 6, provided however that the rate

for such services will be established in a manner consistent with existing

City practices.

5.1.2 The Tribe shall pay, when due, all persons furnishing labor or materials in
connection with any work to be performed by or on behalf of the Tribe

related to this Agreement, and shall keep the City's interests in its public
infrastructure free and clear of any related mechanics' liens or stop notices

related to such work,

5.2 Pusllc F¿.clllrrcs FtNn¡¡ctnc PlaN ("PFFP") Fers.

5.2.I City has prepared and adopted the PFFP in order to identify capital

facilities necessary to serve ne\¡/ development, and to develop a

comprehensive strategy for managing the financing of such facilities,
among other purposes. The Tribe shall pay all applicable PFFP Fees and
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other City fees related to impacts on the City of reserving sufflcient
capacity to provide Wastewater Services to the Tribe. The nature of the

Capacity Service is more particularll' described in the Operating

Requirement.s.

(b).

Prior to the Commeucemellt Date, upon request of the Tribe,
the City shall notify the Tribe of the total applicable PFFP Fees

for the Project (including Phases 7 and 2), as provided for in
Section 5.2.2, and the Tribe shall pay the PFFP Fees to the City
within thirty (30) days of the date of the notice.

Prior to the Commencement Date, the Tribe may altematively
request that the City calculate the PFFP Fee for Phase I of the

Project. The City shall notify the Tribe of the applicable PFFP

Fees for Phase 1 of the Project, as provicled for in Section
5.2.2, and the Tribe shall pay the PFFP Fees for Phase 1 of the
Project within 30 days of receipt of the notice. No later than
eighteen (18) months after the Commencement Date, the Tribe
shall notify the City of its intent to proceed with all or a portion
of Phase 2 of the Ploject. In the event the Tribe timely affirms
its intent to proceed with all or a portion of Phase 2, the Cily
shall notify the 'I'ribe of the applicable PFFP Fees for such
portion or all of Phase 2 of the Project, as provided for in
Section 5.2.2, and, the Tribe shall pay the PFFP Fees applicable
to the portion or all of Phase 2 of the Project for which the
Tribe intends to proceed no later than thirty (30) days after the
rnailing of notice of the applicable Phase 2 PFFP Fee amount.

In the event the Tribe timely notifies the City of its intent not to
proceed with Phase 2, or fails to timely notify the City of its
intent regarding Phase 2, then the Capacity Service shall
remain at the amount purchased for Phase 1 for the life of this
Agreement, unless the Parlies amend this Agreement.
Whatever portion, if any, the Tribe elects to purchase in Phase

2, then the Capacity Service shall remain at the amount
purchased at that Phase 2 combined with the Phase 1 portion
for the life of this Agreernent, unless the Parties amend this
Agreement. The Parties expressly understand and agree that
any remainder not timely purchased will no longer be reserved
for the Tribe.

In the event the Tribe fails to timely make any PFFP Fee

payments to the City, the City may terminate this Agreement
for cause as provided for in Section7.2.3.

In no event shall the Tribe be entitled to more than the total
Capacity Service allotment of 0.41 MGD, as more particularly
set forth in Section 4.7.3.

(c).

(a).
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5.3

5.2.2 The PFFP Fees shall be determined by the City at the rate set forth in the

City's approved Public Facilities Financing Plan (PFFP) based upon thc

rate category that is most cornparable to the Tribe's use as determined by

the City Manager or his or her designee based on reasonable evidence'

Presently, the City has determined that the most comparable rate category

uncler the PFFP Fee schedule adopted by the council on May 8,2012 by

Resolution 2012-44 is provided for in Table 3 for non-residential

wastewater fees on a per gallon basis for retail andior hotel/motel in the

Norlhr¡,,est Specific Plan Area, which is currently calculated to be $64.30

per gallon per day. However, nothing in this Agreement shall be

construed to limit the city's autliority to update or amend the PFFP

schedule, so long as the City applies a similar "fair share" methodology to

the calculation of the PFFP Fee applicable to the Tribe as the City applies

to the calculation of other PFFP Fees. The Tribe's PFFP Fees shall be

based on the PFFP Fee schedule in effect at the time of payment.
provided thar the City substantially complies wìth this Section 5.2.2,the
Tribe hereby covenants not to sue the City in connection with, and waives

any and all rights to challenge, the PFFP Fee, including any updates to the

PFFP, on any grounds whatsoever.

WastnwatcR SERvIcES CHARcEs. In consideration of the City's provision of
Wastewater Services, the City shall charge the Tribe and the Tribe agrees to and

shall pay the City amounts the same or equivalent to the any and all Wastewater

Serviåes charges in effect at the time which, if the Project Area were not in trust

status, would be charged by the City ("Wastewater Service Charges")' The

Wastewater Services Charges shall be based upon the rate category most

comparable to the Tribe's discharge as determined by the City Manager or his or

her ãesignee based on reasonable evidence. Presently, the City has determined

that the most comparable rate category of 'Wastewater Service Charges is "Non-
Residential - Medium Strength" under Ordinance No. 837; provided, however,

that the Tribe shall pay an additional ten percent (10%) operational fee on that

category in consideration of, among other things, the volume of r,vastewater that

will be generated, the Trust Lands being located outside the City's boundaries, the

Tribe's unique status as a sovereign entity, and the considerable time and

resources the City will expend in carrying out its obligations under this
.Agreement. It is expressly unclerstood and agreed upon by the Tribe that the City

may update rates, adopt new rates, and/or change rate calculation methodologies

from time to time, in City's sole discretion so long as the City applies a similar

methodology to the calculation of the Tribe's Wastewater Service Charges as the

City applies to the calculation of other Wastewater Service Charges. Provided

that the City substantially complies with this Section 5'3, the Tribe hereby

covenants not to sue the City in cormection with, and waives any and all rights to

challenge, the Wastewater Service Charges on any gtounds whatsoever.

RBcycun W¡,rnn SBnvlcB Cu.lnc¿s. In consideration of the City's provision

of Recyclecl Water Seruices, the City shall charge the Tribe and the Tribe agrees

to and shall pay the City amounts the same or equivalent to any and all recycled

5.4
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5.5

water sel'vice charges in effect at the time, which, if the Project Area were not in

trust status, would be charged by the City ("Recycled Water Service Charges")'
The Recycied Water Service Charges shall be based upon the rate category most

applicable to the Tribe's usage as determitred by the City Manager or his or her

clesig¡ee based on reasonable evidence; provided horvever that the Tribe shall pay

an additional ten percent (10%) operational fee onthat category in consideration

of, among other things, the volume of wastewater that will be generated, the Trust

Lands being located outside the City's boundaries, the Tribe's unique status as a

sovereign entity, and the considerable time and resources the City will expend in

carrying out its obligations under this Agreement. It is expressly understood and

agreed upon by the Tribe that the City may update rates, adopt new rates, and/or

change rate calculation methodologies from time to time, in City's sole discretion

so long as the City applies a similar methodology to the calculation of the Tribe's
Recycled Water Service Charges as the City applies to the calculation of other

Recycled Water Service Charges. Provided that the City substantially complies

with this Sectiolr 5.4, the Tribe hereby covenants not to sue the City in connection

with, and waives any and all rights to challenge, the Recycled 'Water 
Service

Charges on any grounds whatsoever. In the event that the City has not adopted

rates for recycled water at the time Recycled Water Service commences, the City
shall charge and the Tribe agrees to and shall pay the City amounts the same or

equivalent to the City's domestic water charges, until such time as Recycled

Water Service Charges are adopted by the City. The domestic water charge the

City charges the Tribe shall be based upon the rate category most comparable to

the Tribe's usage as determined by the City Manager or his or her designee, based

on reasonable evidence.

Lacu¡'la WWTP Capaclry Cosrs. In addition to the Wastewater Services

Charges provided for in Section 5.3 and the PFFP Charges in Section 5.2, the
Tribe shall pay the costs incurred by the City, up to a maximum cost of Six
Hundred Thousand Dollars per year ($600,000), under the "Agreement For
Interim Transfer of Capacity" between the City of Santa Rosa and the City of
Rohnert Park, and dated as of September 25, 2001 ("Interim Transfer
Agreement"), âs may be amended, which is incorporated herein by reference,

provided that the City continues to provide to the Tribe'Wastewater Services and

Capacity Service, until such time as that agreement is terminated by the parties

thereto. in the event that the agreement is amended, the Parties hereto may

renegotiate the Laguna WWTP capacity costs which the Tribe is obligated to pay

under this Section 5,5 ancl memorialize their agreement with a written amendment

to this Agreement.

Enr'rccr oF PRoposITIoN 218 n¡¡n Rarn Rollnacrs.

5.6.1 The City and the Tribe agree that the fees and changes described in
Sections 5.1 through 5.5 and 5.10 are being incurred voluntarily by
negotiation, are not being imposed upon the Tribe by the City, and that the

Tribe shall not have any rights to receive Proposition 218 notices or cast

protests under Proposition 218.

s.6
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5.6.2 Notwithstanding Sections 5.1 through 5.5, in the event that any of the fees

and costs described in Sections 5.1 llu'ough 5.5 are rolled back or reduced

pursuant to an initiative or referendum or similar measure enacted

pursuant to Proposition 218, the rollback or reduction shall not affect the

fees and costs the Tribe is required to pay undel'this Agreement and the

Tribe shall continue to pay the rate applicable under the schedule in effect
immediately prior to the rollback or reduction. The Tribe shall receive the

benefit of any other future rate reductions that may be enacted by the City
Council from time to time.

5.7 Taxes, AsspsslrlnNTs AND Pnnrrllutv¡s. The Tribe shall be solely responsible for
the payment of any federal, state, or local income tax, social security tax,

workers' compensation insurance, state disability insurance, and any other taxes,

assessments and premiums or insurance contributions which the Tribe is
responsible for paying under federal, state or local law by reason of or in
connection with the obligations to be performed under this Agreement.

5.8 Truno PnRrrBs. The City shall not be obligated or liable for payment hereunder

to any pafiy engaged by Tribe for the performance of the Tribe's obligations

under this Agreement. The Tribe's duty to indemnify, as provided for in Section

9.2, shall inclucle the cluty to protect the City from such third party claims.

5.9 FrxBs. The Tribe shall be solely responsible for regulatory fines and penalties

incurred as a result of the Tribe's actions or omissions under this Agreement. The

City shalt be responsible for regulatory fines and penalties incurred as a result of
the City's sole actions or omissions under this Agreement.

5.10 Negotiation Costs, The City shall invoice the Tribe and the Tribe shall be solely

responsible for the reimbursement of the City's actual costs incurred in
negotiating this Agreement, which costs include the cost of City department

heads, legal counsel, and similar personnel to draft, review and implement this

Agreement.

6, Tnlnal Pavivrn¡¡rs.

Dnroslr Accou¡¡r.

6.i.1 The Tribe shall deposit, via three installment payments, a cash sutn with
the City in an amount equal to three (3) times the monthly amount of the
charges and costs set forth in Section 5.4 and 5.5 of this Agreement, which
the Parties agree is fairly estimated at five hundred thousand dollars
($500,000.00) (the "Deposit"). For the first installment, the Tribe shall
deposit a cash sum with the City in the amount of One Hundred Thousand

dollars ($100,000.00) within thirty (30) days after execution of this
Agreement. For the second installment, the Tribe shall deposit an

additional cash sum with the City in the amount of One Hundred and Fifty
Thousand dollars ($150,000.00) no later than the Commencement Date.

6.1
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6.2

þ-or the third installment, the Tlibe shall deposit an additional cash sum

with the City in the amount of Two l-Iundred and Fifty Thousand dollars

($250,000.00) no later than the opening clate, which shall be the date ou

which the Tribe collrmences gaming operations which are open to the

public ("Opening Date"). Together these three installmetlt payments total

five hundred thousand dollars ($500,000.00).

6.1.2 The City shall hold the Deposit in a separate, interest-bearing deposit

account. Any interest accruing on the balance of the Deposit shall remain

in the cleposit account, accruing to the benefit of the Tribe.

6.1.3 If the Tribe breaches any provision of this Agreement, the City may (but

shall not be required to), without prejudice to any other remedy it has,

apply all or part of the Deposit to: (i) any delinquent invoice, (ii) any

amount that the City may spend or become obligated to spend in
exercising City's rights under this Agreement, (iii) any liquidated damages

owed pursuant to Sections 8.1.3 and8.2.2; (iv) any late charges rrot paid in

accordance with Section 6.1,6, and/or (v) any expense, loss, or other

damage that the City may suffer because of the Tribe's default.

6.1.4 Tribe rnay not assign or encumber the Deposit account without City's
prior, written consent. Any attempt to do so shall be void and shall not be

binding on the City.

6.1.5 The City shall provide written notice to the Tribe of the amount of any

deductions which a¡e made from the deposit account. The Tribe shall

replenish the deposit account to an amount sufficient to restore the Deposít

by the amount withclrawn and to the amount prior to the withdrawal within
fifteen (15) days of the mailing of the notice.

6.1.6 Any amount of the deposit account not timely replenished pursuant to
6.1.5, shall be subject to a five percent (5%) late charge, provided

however, that in the event the Tribe fails to replenish the Deposit ott two
(2) consecutive occasions, the late charge shall thereafter be ten percent

(10%). The Parties agree that this late charge represents a reasonable

estimate of the expenses the City will incur. The City's acceptance of the

late payment shall not constitute a waiver of the Tribe's breach with
respect to the overdue amount or prevent the City from exercising any of
the rights and remedies available to the City under this Agreement-

6.1.7 If the Tribe performs every provision of this Agreement to be performed

by the Tribe, the unused portion of the Deposit (with interest) shall be

returned by the City to the Tribe within thirty (30) days following the

expiration or termination of this Agreement.

TIrvul.tc oF PAvMENT AND lxvolcBs. Except as otherwise provided for herein or

agreed to by the Parties in writing, City shall monthly in arrears (or other
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applicable billing plocedures) render invoices outlining the items for which
payment is lequested for any and all costs, fees and charges, and fìnes required

under Sections 5.1 through 5.5 and Section 5.9 and 5.10 of tlris Agreement.

Invoices shall be dne ancl Tribe sliall pay said invoices within thirty (30) days of
mailing the invoíce.

6.2.1 If Tribe disputes any of City's costs and/or charges, it shall give rvritten

notice to the City Manager within ten (10) days of the City mailing an

invoice of such disputed fees and clearly state the basis for the dispute.

Within ten (10) days, the City Manager or his or her designee shall render

a decision regarding the dispute. The findings of the City Manager shall

be basecl on reasonable evidence and nleet any applicable legal

requirements. For purposes of Section 8 of this Agreement, the City
Manager's decision shall be considered to be a final decision which may

be subject to disputc resolution. Any amount found to be due shall be

immediately due and payable upon the receipt of notice.

6.2.2 In the event that the Tribe fàils to pay an invoice or any portion thereof, it
shall become delinquent thirty (30) days after mailing the invoice.
Invoices not paid by this date shall be subject to a penalty often percent
(10%). The Tribe shall pay this arnount for each calenda¡ month in which
all or any parl of any invoice payment remains delinquent. The Parties

agree that this late charge represents a reasonable estimate of the expenses

the City will incur. The City's acceptance of the late payment shall not
constitute a waiver of the Tribe's breach with respect to the overdue

amount or prevent the City from exercising any of the rights and remedies

available to the City under this Agreement.

6.2.3 By way of example, if the City mailed an invoice to the Tribe on January

I't for $50,000 and the Tribe failed to pay the invoice by January 31", the

City would apply the l0% delinquency penalty described in Section 6.2.2

and the amount due would be $55,000. If there were sufficient funds
available, the City would decluct the $55,000 from the deposit account and

notify the Tribe of the same. If the Tribe fäiled to replenish the $55,000 in
the deposit account within 15 days after the date of the notice, then the

City would imposc The 5o/o late charge described in Section 6.1.6 and the

Tribe would owe $57,750 to replenish the deposit account.

6.3 N¡runn oF PAyMENrs. The Parties expressly understand and agree that any and

all costs, fees, and charges incurred under this Agreement are due and owing at

the time set forth herein regardless of the timing or amount of payments made to
the City by the State Gaming Agency under the Graton Mitigation Fund. The
Parties fuither agree that Section 11.8.7 of the Compact allows the Parties to
negotiate compensation for public services in this manner. Because the payments

required under this Agreement would otherwise represent operating costs for the
Tribe, and the Tribe is the exclusive soulce of funds for the Wastewater Services,

the Parties have determined that requiring upfront payment of any and all costs,
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fees ancl charges incurred under this Agreernerf is a reasonable and appropriate

means of compensation.

DEuNeurxcy. ln the event that the Tribe fails to timely pay alt iirvoice or tirncly
replenish the Deposit account, the City may suspend or terminate Wastewater

Services as provided for in Section 7 of this Agreement. In addition, the City rnay

use all available remedies including initiation of an action in court to coliect the

unpaid invoice(s) and all applicable penalties. The Tribe expressly waives its

right to assert sovereigrr immunity in such a proceeding. The Tribe shall be

responsible for all fees and costs incuned by the City to obtain delinquent

payments, including, without limitation, attomeys fees and costs'

Cnrorrs.

6.5.1 The City may credit to the Tribe any amount of money which the 'fribe

pays the City in excess of the amount due under the invoice(s), which sum

shall be applied as a credit towards payments due on the next invoice that

the Tribe would otherwise be required to make.

6.5.2 The City agfees to allow the Tribe to represent to the State Gaming
Agency that payments made under this Agreement may be credited as

payments to the City under the Graton Mitigation Fund, which fund is
more particularly described in Section 4.5.1 of the Compact; provided

however, that any such credits shall in no way affect or offset the

payments made to the City from the Graton Mitigation Fund pursuant to

the MOU.

TERM & TERMINATION.

7.1 TBnu. This Agreement shall become effective upon its execution by the Parties

hereto and shall continue in full force and effect until terminated.

Suspn¡¡sI ON/TERMINATION.

7.2.1 SusppNstox/TrRmrN¡uoN oF W¿srnw¿tER SERvIcES FoLLowING
Dlspurn Rnsoluuox. The City may suspend and/or terminate the
Tribe's Wastewater Services (which may include Recycled Water

Services) when: (i) any provision of this Agreement, the Operating
Requirements, or the Regulations is violated by the Tribe, (ii) a discharge

of wastewater causes or threatens to cause a condition of contamination,
pollution, or nuisance, as defined in the City of Rohnert Park Municipal
Code, or (iii) unfavorable conditions of the Project Sewer System exist as

determined by the City Manager or his or her designee based upon
reasonable evidence. This provision is in addition to other statutes, rules,
or regulations authorizing suspension andlor termination of service. Prior
to suspensíon or termination of Wastewater Services pursuaut to this
Section 7.2.7,Ihe City shall seek correction of defaults and/or resolution

of disputes, pursuant to Section 8 hereof. During the period of time the

6.4

6.5

7.

7.2
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Waster.vater Service is suspended or terminated, the rernainder of the

Agreement shall remain in effect.

7.2.2 lurvlnOt,rrn Suspn¡lSlON/T¡nrvrINarlON OF WaSrnWarBR SERvICES.

Notwithstanding Section 7.2.1, the City may immediately suspend andior

terminate Tribe's Wastewater Services (which may include Recycled
Water Services) in the event the Project causes a significant negative

impact to the City's Sewer System or the City's ability to provide

wastewater services to its ratepayers due to: (i) a significant threat to
public health or safety, and/or (ii) if a default or mediated dispute is not

resolved tluough the procedures established in Section 8, During the

period of time the Wastewater Service is suspended or terminated, the

remainder of the Agreement shall remain in effect.

In addition to or insteacl of the option of immediate suspension/termination
of Wastewater Services, if the City reasonably believes that the Tribe's
violation of this Agreement has caused or will cause a significant threat to
public health or safety, the City may pursue any and all other remedies

available in law or equity, including ex parte applications for temporary
restraining orders, preliminary injunctions and permanent injunctions
enjoining any such violation or attempted violation or default, and actions

for declaratory relief or specific performance of this Agreement- The
result of every action or omission by the Tribe whereby any covenant,

condition or restriction herein contained is violated in whole or in part is
hereby declared to be and to constitute a nuisance, and every remedy
allowed by law or equity to remedy such nuisance shall be applicable
against every such result and may be exercised by the City, including
provisions of the Robneft Park Municipal Code goveming nuisances,

including those provisions requiring reimbursement to the City for any

costs incurred in removing, abating, ol' remedying said nuisance. The
Tribe expressly waives its right to assert sovereign immunity in such a
proceeding.

7.2-3 Termination of Agreement for Cause. Notwithstanding the provisions
of Section 7 .2.1,7 .2.2 or 8, the City may terminate this Agreement when
the Tribe causes a violation of any provision of this Agreement, the
Operating Requirements, or the Regulations, or if the Tribe's operation of
the Tribal Facilities or Recycled Water Facilities results in a discharge of
wastewater that causes or tll'eatens to cause a condition of contamination,
pollution, or nuisance, as defined in the City of Rohnert Park Municipal
Code as determined based on reasonable evidence. Notwithstanding the

foregoing, if the Tribe's operation of the Tribal Facilities causes a

violation of the Operating Requirements or this Agreement, the City may,
in its sole discretion, nonetheless continue to provide Recycled Water
Services to the Tribe in accordance with this Agreement. Similarly, if the

Tribe's operation of the Recycled Water Facilities causes a violation of the
Operating Requirements or this Agreemeut, the City may, in its sole
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discretion, nonetheless continue to provide Wastewater Services (other

than the Recycled Water Services) to the Tribe in accordance with this

Agreement.

7.3 Payment Upon Termination. in the event this Agreement is terminated,

puïsuantto this Section 7, the Tribe shallpay for the actual vaiue of the service or

work performed under the Agreement up to the time of temination. In the event

that termination requires removal of or modification to the Project Sewer System

or recycled water system, the Tribe and the City shall timely complete such work
at Tribe's sole expense. Upon termination of the Agreement, the City will submit

a final invoice to the Tribe as provided for herein, Termination will not result in
reimbursement or refund of any fees or other charges incurrecl or paid by the

Tribe. Further, the City shall incur no liability or damages for the City's decision

to terminate.

7.4 Termination for Non-Comrnencement. The Parties acknowledge and agree that

the City's performance of its obligations by the Commencement Date is of the

essence in order to allow the Project to be operational. Accordingly, if after the

conditions precedent set forth in Section 4.2have been timely satisfied, the City
fails to timely accept the Dedicated Facilities or to connect the Tribal Facilities to
the Dedicated Facilities and provide Wastewater Services, the Tribe's remedies

shall be limited to: (i) terminating this Agreement or (ii) pursuing injunctive
relief, including ex parte applications for temporary restraining orders,

preliminary iqiunctions and permanent injunctions enjoining any such violation or
attempted violation or default and actions for specif,rc performance of this
Agreement.

L DEFAULT AND DISPUTE RESOLUTION. In the event of a default under this
Agreement, the Parties recognize that a mutually binding and judicially enforceable

method of corecting defaults and resolving potential disputes that may arise under this
Agreement is desirable and beneficial and agree to the following:

8.1 Faclurrns DRnaulr (Non-HBalrH RELATED). The occurrence of any of the

following, provided that it does not pose a significant threat to public health and

safety, shall constitute a default by Tribe under this Agreement: (i) the Tribe's
failure to develop, construct, operate or maintain the Tribal Facilities or Recycled

Water Facilities in accordance with the terms of this Agreement, and/or (ii) the

Tribe's failure to perform any of its other obligations with respect to the Tribal
Facilities or Recycled Water Facilities hereunder. In the event of such a default,

the default shall be resolved as follows:

8.1.1 The City shall notify the Tribe in writing of the condition of the Tribal
Facilities or Recycled Water Facilities which do(es) not conform to the
terms of this Agreement and specify in detail the deficiencies and the

actions required io be taken by the Tribe to cure the deficiencies.
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8.1.2 Upon notification of any deficiency caused by the Tribal Facilities or

Recycled 
'Wafer Facilities or the operation of such facilities, the Tribe

shall correct, remedy or cure the defìcíency within the timeframe specified

by the City.

8.1 .3 If the Tribe fails to cure any such deficiencies following written notice and

an opportunity to cure as provided for above, the Tribe shall pay to the

City tiquidated damages in the amount of two thousand five hundred

dollars ($2,500.00) per day for each and every day's delay in curing the

deficiency beyond the completion date so specified. The Parties agree that

this liquidated damages charge represents a reasonable estimate of the

expenses the City will incur. The City's acceptance of the liquidated

damages shall not constitute a waiver of the Tribe's breach or prevent the

City from exercising any of the rights and remedies available to the City

under this Agreement'

8.1 .4 If the Tribe fails to cure any such deficiencies following written notice and

an opportunity to cure as provided for above the City, at its option and

without waiving the City's rights for the Tribe's failule to perform or

releasing the Tribe from such obligation, may develop, construct, operate

or maintain and/or make the necessary repairs and replacements to the

Tribal Facilities or Recycled Water Facilities at Tribe's sole expense. As

provided for in Section 6.2, the City shall invoice and the Tribe shall

reimburse the City all of the City's costs incurred in curing the deficiency,
plus a ten percent (10%) administrative fee.

8.1.5 In addition to the foregoing remedies, the City may also pursue any and all

other remedies available in law or equity in the event of the Tribe's breach

of its obligations with respect to the Tribal Facilities or Recyclecl Water

Facilities set forth herein, including ex parte applications for temporary

restraining orders, preliminary injunctions and permanent injunctions
enjoining any such violation or atteÍìlpted violation or default, and actions

for declaratory relief or specific performance of this Agreement. The

result of every action or omission by the Tribe whereby any covenant,

condition or restriction herein contained is violated in whole or in part is

hereby declared to be and to constitute a nuisance, and every remedy

allowed by law or equity to remedy such nuisance shali be applicable

against every such result and may be exercised by the City, including
provisions of the Rohnert Pa¡k Municipal Code governing nuisances,

including those provisions requiring reimbursement to the City for any

costs incurred in removing, abating, or remedying said nuisance. The

Tribe expressly waives its right to assert sovereign immunity in such a

proceeding,

8.2 FeCIltrmS Dnraur-ls (Hn,nrn-RTLATED). The occurrence of any of the

following, provided that it has caused or will cause a significant threat to public

health and safety based on reasonable evidence, shall constitute a default by the
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'fribe under this Agreement; (i) thc Tribe's failure to develop, construct, operate

or maintain the Tribal Facilities or Recycled Water Facilities in accordance with
tire terms of this Agreerlent, and/or (ii) the Tribe's failure to perform any of its
other obligations with respect to the Tribal Facilities hereunder. In the event of
such a default, the default shall be resolved as follows:

8.2.1 The City may, ìn its sole discretion:

(a). Immediately suspend or terminate Wastewater Services, as

provided f'or in Section7.2.2.

(b). Terminate the Agreement for cause, as provided for in Section
-^4t.¿.).

(c). Notify the Tribe of the condition of the Tribal Facilities or
Recycled Water Facilities which does not conform to the terms

of this Agreement and specify the deficiencies and the actions

required to be taken by the Tribe to cure the deficiencies,
including, but not limited to an order to cease and desist the

flow of Wastewater. Upon receipt of such notice, the Tribe
shall cure the deficiencies as soon as possible and no later than
the time specified by the City.

(d). Develop, construct, operate or maintain and/or make the

necessary repairs and replacements to the Tribal Facilities or
Recycled Water Facilities af the Tribe's sole expense,

including entering upon the Tlibe's Project Area to block the

flow of Wastewater. As provided for in Section 6.2, the City
shall invoice and the Tribe shall reimburse the City all of the

City's costs incurred in curing the deficiency, including
attomey's fees for actions taken to cure the deficiency, plus a
ten percent (10%) administrative fee, prior to any

recommencement of Wastewater fl ows.

(e). Decline to continue or recommence Wastewater Service to the
Tribe unless the Tribe first (a) satisfactorily demonstrates its
ability to Comply to the City Manager or his or her designee,

and/or (b) files a satisfactory cash deposit, payable to the City,
in a sum not to exceed a value determined by the City Manager
or his or her designee, to be necessary to achieve consistent
compliance.

8.2.2 If the Tribe fails to cure any such defrciencies or does not comply with an

order of the City made pursuant to Section 8.2.1, the Tribe shall pay to the

City liquidated damages in the amount of two thousand live hundred
dollars ($2,500.00) per day for each and every day's delay in curing the

deficiency beyond the completion date so specified. The Parties agree that
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tliis liquidated damages charge represcnts a reasonable estimate of the

expenses the City will incur. The City's acceptance of the liquidated
damages shall not constitute a waiver of the Tribe's breach or prevent the

City from exercisir.rg any of the rights and remedies available to the City
under this Agreement.

8.2.3 In addition to or instead of the foregoing remedies, tlie City may also

pursue any and all other remedies available iri law or equity in the event of
the Tribe's breach of its obligations with respectto the Tribal Facilities or
Recycled Water Facilities set forlh herein, including ex parle applications
for temporary restraining orders, preliminary injunctions and permanent
injunctions enjoining any such violation or attempted violation or default,
and actions for declaratory relief or specific performance of this
Agreement. The result of every action or omission by the Tribe whereby
any covenant, condition or restriction herein containecl is violated in whole
or in part is hereby declared to be ancl to constitttte a nuisance, and every
remedy allowed by law or equity to remedy such nuisance shall be

applicable against every such result and may be exercised by the City,
including provisions of the Rohnert Park Municipal Code governing

nuisances, including those provisions requiring reimbursement to the City
for any costs incurred in removing, abating, or remedying said nuisance.

The Tribe expressly waives its right to assert sovereign immunity in such a

proceeding.

8.3 Orunn D¿raur.rs. For other defaults under this Agreement relating to anything
other than the defaults described in Sections 8.1 and/or 8.2, either Party may
initiate mediation to resolve any dispute arising under this Agreement. The Tribe
expressly waives and waives its right to assert sovereign immunity in such a
proceeding. The mediation shall be conducted in accordance with the follolving
procedures:

8.3.1 The Parties shall select a mutually agreeable mediator to conduct the

mcdiation in Sonoma County.

8.3.2 Prior to the mediation, the parties shall exchange any documents

reasonably necessary to resolve the matter to be mediatecl.

8.3.3 Neither Party shall be permitted to file legal action without first meeting in
mediation and making a good faith attempt to reach a mediated resolution.

8.3.4 The costs of the mediator, if any, shall be paid equally by the Parties.

9, INSURANCE AND INDEMNIFICATION.

9.1 I¡rsun¡,ncB.
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9.2

9.1.1 The City shall maintain in full force ancl effect its current insurance

coverage type and limit through Redwood Empire Municipal Insnratrce

Fund (REÌ\4lF) or other municipal insurance provider.

9.1 .Z I'he Tribe shall maintain prior to the beginning of and for the duration of
this Agreement insurance coverage as specifìed in the attached Exhibit H,

which is incorporated by this reference as though set forth in full.

g.1.3 In order to effectuate the insurance coverage, the Tribe shall expressly

waive, and waive its right to assett, sovereign immunity up to the limits of
the Policy, in accordance with the tribal resolution referenced in Section

9.7 below, in connection rvith any claim for bodily injury, personal injury,
or property damage, arising out of, con¡ected with, or relating to the

operation of the Project Sewer System; provided, however, that nothing

herein requires the Tribe to agree to liability for punitive damages or to
waive its right to asseft sovereign immunity in comection therewith. The

Policy shall acknowledge in writing that the Trjbe has expressly rvaived,

and waived its right to assert, sovereign irnmunity for the purpose of
mediation of those claims up to the limits of the Policy refened to above

and for the purpose of enforcement of any ensuing award or judgment and

shall include an endorsement providing that the insurer shall not invoke
tribal sovereign immunity up to the limits of the Policy; however, such

endorsement or acknowledgement shall not be deemed to waive or
otherwise limit the Tribe's sovereign immunity for any porlion of the

claim that exceeds the Policy limits.

Tnrsn I¡lonprxrnIcATroN. The Tribe, to the fullest extent allowed by law, agrees

to and shall inclernnify, protect, defènd (as set forth in Section 2788 of the
California Civil Code) and hold harmless (with counsel reasonably acceptable to

the City) the City and the City Representatives from and against any and all
claims, losses, proceedings, clatnages, causes of action, liability, costs and

expenses (inclucling reasonable attorneys' fees), arising from or in connection

with, or caused by: (a) any act, omission or negligence of the Tribe or its
contractgrs, licenSeeS, inviteeS, agents, leSSeeS, ServantS Or employeeS, related tO

or in connection with the performance of its obligations under this Agreement, (b)

any negligence of the Tribe, including Claims relating to the City's active

negligence, except where such claims are caused by the sole negligellce or willful
misconduct of the City, (c) claims to attack, set aside, void or annul the City's
approval of this Agreement, or the City's CEQA determination with respect to the

approval of this Agreement, and (d) the implementation of this Agreement by the

City (collectively, "Claims"). In the event that any Claim is brought against the

City or City Representatives, the Tribe upon notice from the City shall pay for all
the City's legal and staff costs incuned in defending any such claim. The City
shall defend the Clairn, at the Tribe's sole expense, and shall consult with the

Tribe during the pendency of the action or proceeding. The provisions of this

section shall survive completion of the Wastewater Services and/or the expiration
or other termination of this Agreement. The Tribe acknowledges and agrees that
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9.3

the obligations of the Tribe uncler this Section 9.2 arc material elements of the

consideration to the City for the performance of its obligations under this

Agreement, ancl that City would not have entered into this Agreement unless such

obligations were as provided for herein'

Clry IXp¡yNIFICATION. The City, to tlie fullest extent allowed by law, agl'ees to

and shall indemnify, protect, defend and hold harmless the Tribe and Tribal

Representatives from and against any and all claims, losses' proceedings,

damages, causes of action, liability, costs and expenses (including reasonable

attorneys' fees), arising from or in con¡ection with, or caused by: (a) the sole or

active negligence or willful misconduct of the City or its contractors, licensees,

invitees, agents, lessees, servants or employees, related to or in connection with
the performance of its obligations uuder this Agreement, and (b) any sole

negligence of the City (collectively, "Tribal Claims"). In the event that any

Tribal Claim is brought against the Tribe or Tribal Representatives, the City upon

notice from the Tribe shall pay for all Tribe's legal and staff costs incuned in
defending any such claim, The provisions of this section shall survive completion

of the Wastewater Services and/or the expiration ot other termination of this

Agreement.

ScOpr OF OBLIGATIoN. The Tribe's duty to indemnify, protect, defend and hold

harmless as set forth herein shall include the duty to defend as set forth in
California Civil Code 5 2775. This indemnification obligation is not limited in

any way by any limitation on the amount or type of damages or compensation

payable by or for Tribe under worker's compensation, disability or other

employee benefit acts or the terms, applicability or limitations of any insurance

held or provided by the Tribe and shall continue to bind the parties after

termination/completion of this Agreement. This indemnification shall be

regardless and not in any way limited by the insurance requirements of this

contract. This indemnifìcation is for the full period of time allowed by law and

shall survive the termination of this Agreement.

Crry RBTpESENTATTvE LTABTLITy. No City Representative shall be personally

liable to the Tribe or otherwise in the event of any default or breach of the City, or

for any amount which may become due to the Tribe or any successor in interest,

for any obligations directly or indirectly incuned under the temrs of this

Agreement.

TRrn¡l REPRESENTATIvE Lraslllty. No Tribal Representative shall be

personally liable to the City or otherwise in the event of any default or breach of
the Tribe, or for any amount which may become due to the City or any successor

in interest, for any obligations directly or indirectly incurred under the terms of
this Agreement.

LuuIrBp Wawnn oF SovEREtcN IMMUNITY.

9.4

9.5

9.6

9.7
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9.7.1 For the purpose of actions or mediations based on disputes between the

City and the Tribe that arise under or pertain to this Agreement and the

enforcemcnt of any judgment or awarcl resulting therefrom, the Tribe
expressly, unequivocally, and irrevocably agrees to and shall (i) waive the

Tribe's right to asseú sovereign immunity in favor of the City as to
disputes arising under, or in connection with, the Agreement and any other

agreement executed by the Tribe in connection with the Agreement, (ii)
waive any requirement that disputes be heard in a coutt or other dispute

resolution forum of the Tribe, whether under the doctrines of exhaustion

of Tribal remedies, comity, or otherwise; and (iii) consent to the
jurisdiction of state and federal courts and to mecliation as well as the

application of the laws of the state of California to govern and interpret the

Agreement.

9.7 .2 The waivers and consents to jurisdiction expressly provided for under this
Section 9 and elsewhere in the Agreement shall extend to all mediations

and civil actions authorized by this Agreement, including, but not limited
to, actions to compel mediation, any rnediatiou proceeding herein, any

action to confirm, modify, or vacate any mediation award or to enforce

any judgment, and any appellate proceeding ernanating from any such

proceedings.

9.7.3 The Tribal Council shall adopt, and at all times hereinafter shall maintain
in continuous force, a formal Resolution Authorizing a Lirnited Waiver of
Sovereign lmmunity substantially iclentical to the resolution attached

hereto as Exhibit L The executed Limited Waiver is a condition for the
City's execution of this Agreement and shall be made a part hereof.

9.7.4 Notwithstanding any other provision of this Agreement, to the extent that
Tribe faits to make the waivers provided for herein and/or a court of
competent jurisdiction holds that the Tribe's waiver(s) is/are invalid or
incomplete, the City shall have the right to declare this Agreement null
and void and therefore terminate this Agreernent. In the event the City so

declares, this Agreement shall be unenforceable, provided however, that
the Tribe shall remain liable to the City for the fees and charges incurred
to date as provided for in Sections 5, 6 and7.3.

9.7.5 Consistent with the waivers provided for herein, the Tribe consents to
actions that arise under this Agreement being filed in the Superior Court of
California for Sonoma County.

10. RELATIONSHIP OF THE PARTIES.

10.1 I¡¡orpnNu¡NTCoNTRÄcroRS. The Parties intend and agree that each of them, in
performing the obligations specified in this Agreemen(, shall act as independent
contractors and shaìl control the work and the manner in which it is performed.

The personnel performing the services under this Agreement on behalf of the
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Tribe shail at all times be under the Tribe's exclusive direction and control.

Neither the City nor any of its officers, empioyees or agents shall have control

over the conduct of the Tribe or any of the Tribe's offìcers, employees or agents,

except as set forth in this Agreement. 'fhe Tribe shall not at any time or in arry

manner represent that it or any of its officers, employees or agents are in any

rnanner officers, employees or agents of the City. Tlie Tribe shall not incur or

have the power to incur any debt, obligation ol liability whatever against the City,

or bind the City in any manner.

10.2 No Acpxcy Rnl¡rloNsHrp. This Agreement does not cleate any partnership or

agency between the Pafiies, each of which is, and at all times shall remain, solely

responsible for all acts of its officials, employees, agents, contractors and any

subcontractors, including any negligent acts or omissions. None of the Parties are

an agent ofany other party, and none have authority to act on behalfofor to bind

the other Party to any obligation or comlnitment whatsoever,

10.3 No Clry Evployrn Pnlvn,ncns. No City employee benefits shall be available

to the Tribe in connection with the performance of this Agreement. Except as

expressly required under this Agreement, the City shall not pay salaries, wages or

other compensation to the Tribe for perfomring services hereunder for the City'

I1. COMPLIANCE WITH LAWS.

1 1.1 Lpcal RnspoxsmrlrTrEs. The Parties shall keep themselves informed of local,

state and fe{eral laws and regulations which in any lnanner affect those employed

by it or in any way affect the performance of its service pursuant to this

Agreement. The Parties shall at all times observe and comply with all such laws

and regulations.

ll.2 LrcpxsBs. At all times during the term of this Agreement, the Parties shall have

in full force and effect, all licenses and permits required by law for the

performance of services described in this Agreement.

11.3 La¡on Conplrroxs. The City is a public entity in the State of California, and

therefore, the City and the Tribe are subject to the provisions of the Government

Code and the Labor Code of the State of California, including, but not limited to,

the provisions which (a) require every employee to be insured against liability for
workers compensation or to take self-insurance and (b) require every ernployer to

adopt a written injury and illness prevention program. All provisions of law
applicable to public contracts and/or this Agreement are incorporated herein by

this reference and are made apart of this Agreement to the same extent as if they

were fully stated in the Agreement and shall be complied with by the Tribe. The

Tribe certifies that it wilt comply with such provisions before commencing
performance of the Agreement and at all times in the performance of the

Agreement.
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ll.4 L.lnon RaeulHlirvn¡lrs. The Parties shall abide by all fecleral and California

laws and regulations regarding wages, including, without lirnitation, the Fair

Labor Standards Act and the California Labor Code, which, in part, require the

Parties to pay the general prevailing wage rates.

11.5 DlscR¡lrunATIoN. No person shall be excluded from etnployment in the

performance of this Agreement on the grounds of race, creed, color, sex, age,

marital status, sexual orientation, or place of national origin. The Tribe shall

comply with all local, state, and federal laws relating to equal employment

opportunity rights.

11.6 Clry Nor RnspoNsrsls. The City and its officers and employees shall not be

liable at law or in equity occasioned by failure of the l'ribe to comply with this

Section 1l.

11.7 ExvlRo¡¡n¿ENTÄLRrvIBw.

I1.7.1 The Parties acknowledge that the FEIS evaluated both onsite and off-site

wastewater treatment options and that the Tribe could feasibly provide

onsite wastewater services to serve the Project. Notwithstanding the

foregoing, the Parties agree to pursue the off-site wastewater treatment

option because, among other things, it is the environmentally superior

option because it: (1) provides equal or better protection of water

resources, including both surface water and groundwater; (2) avoids lmd
dispersal of treated effluent in the Project Area (near the Laguna de Santa

Rosa); (3) elirninates the need to dedicate additional land in the Project

Area for a WWTP, effluent storage facility, and disposal sprayfields; (4)

utilizes existing public infrastructure (Laguna WWTP) which is permitted

and regulated by the State; and (5) avoids duplication of public services

infrastructure.

11.7.2 The Parties acknowledge and agree that: (i) the Tribe is not a public

agerlcy subject to CEQA; (ii) the Project is not subject to CEQA or to City
environmental review, design, land use or land development ordinances,

plans, manuals or standards; (iii) the City does not have legal authority to
deliberate on, approve, disapprove, or otherwise exercise judgment

regarding the Project; and (iv) the City is not deliberating on, approving,

disapproving or otherwise exercising judgment regarding the Project by

entering this Agreement.

11.7.3 Pursuant to Sections 4.4 and 11.8.7 of the Cornpact, the Parties are

entering into this Agreement, an IGA, to facilitate the provision of and

compensation for Wastewater Services to serve the Tribe as a consequence

of the approval of the Tribe's Project and gaming operation. Execution of
this Agreement is not a project for purposes of CEQA pursuant to the

statutory exemptions provided for in: (i) Govemment Code Section

DAl2.56(b)(1XC), which expressly exempts intergovemmental
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agreemenls negotiated pursuant to the express authority of, or as expressly

referenced in, the Compact; and (ii) Public Resources Code Section

21080.21, which exempts the installation of a new pipeline or the

maintenance, repair, restoration, reconditioning, relocation, replacemcnt,

removal, or demolition of an existing pipeline of less than one mile in
length within a public street or highway or any other public right-of.-way.

The Parties agree that the statutory exemption provided by Government
Cocle section 12012.56(bX1XC) plainly applies and exempts this IGA
from CEQA given that the Cornpact requires the City and the Tribe to
enter into an enforceable IGA and this Agreement's dual purposes are

subject matters the Compact expressly authorizes to be addressed within
an intergovernmental agreement pursuant to Section 1 1.8.7, subsections
(a)(1) and (aX2). The Parties similarly agree that the statutory exemption
provided by Public Resources Code section21080.2l also plainly applies

and exempts this IGA from CEQA given that the only clevelopment to

occur in the City's jurisdiction under the Agreement is the extension of
approximately 3,140 feet of an existing underground server pipeline and

the extension of approximately 1,000 feet of an existing unclerground

recycled water pipeline, both of wliich will be installed within public
streets and their existing rights-of-way. Any ancillary wastewater
improvements would be constructed by the Tribe on trust lands outside of
the City's jurisdiction and beyond the scope of CEQA.

12. GENERAL PROVISIONS.

I2.1 Incorporation of Recitals. The recitals set forth above, and all defined terms set

forth in such recitals and in the introductory paragraph preceding the recitals, are

hereby incorporated into this Agreement as if set forth herein in full.

12.2 Tt¡uB or run Ess¡xcn. Time is of the essence of this Agreement and every
provision hereof.

I2.3 InrrnpnnrATroN. The City and the Tribe acknowledge that they have each

contributed to the making of this Agreement and that, in the event of a dispute
over the interpretation of this Agreement;the language of the Agreement will not
be construed against one party in favor of the other. The City ancl the Tribe
acknowledge that they have each had an adequate opportunity to consult with
coursel in the negotiation and preparation of this Agreement.

12.4 SeclloN Hraolncs. All Section headings in this Agreement are for conveniertce

of reference only and are not to be construed as modifying or governing the

language in the Section referred to or to define or limit the scope of any provision
of this Agreement.

12.5 SuccBsson PRovrsloxs. Wherever this Agreement makes reference to a

specific statutory provision, regulation, or set of rules, it also applies to the
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provision or rules, as they may be amencled from time to time, and any successor

provision or set ofrules.

12.6 W,r,Ivgn. No failtire on the parl of either party to exercise any right or remedy

hereu¡cler shall operate as a waiver of any othel right or remedy that party rnay

have hereunder. Any lvaiver by the City of any provision of this Agreement must

be i¡ writing. Such written waiver shall affect only the provisions specified and

only for the time and in the manler stated in the writing.

I2.7 Norlcns. Notices hereunder shall be in writing and shall be sufficient if delivered

to the address of each party hereto set forth below or at such other address as is

provided by apafty hereto in writing to the other party hereto.

City of Rohnert Park
130 Avram Avenue
Rohnert Park, CA 94928
Attention: City Manager; City Engineer
Phone: QA7) 588-2221

With Copy to:

Burke, Williams and Sorensen
1901 Hanison Street - Suite 900
Oakland, CA946l2
Attention; Michelle Kenyon, City Attorney
Phone: (510)273-8780

Federated Indians of Graton Rancheria
6400 Redwood Drive, Suite 300
Rohnert Park, CA 94928
Attention: Tribal Chair
Phone: (707) 566-2288

Maier Pfeffer Kim & Geary, LLP
1440 Broadway, Suite 812
Oakland, CA94612
Attention: John Maier, Tribal Attorney
Phone: (510) 835-3020

12.8 Gnrr,¡rnc Corup¡,cr Norlco. If the Tribe is informed by the Secretary of the

Interior that the Tribe may not conduct gaming activities on the Trust Lands and

all appeals related to such a decision have been exhausted, then the Tribe shall
immediately notify the City thereof in writing.

12.9 AmnNtrrlnNrs. This writing is intended both as the final expression of the

Agreement between the Parties hereto with respect to the included terms and as a

complete and exclusive statement of the terms of the Agreement, pursuant to
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Code of Civil Procedure Section 1856. This Agreement may be amended in

writing at any time, or fi'om time to time, with the a¡rproval of the Parties to this

Agreement.

12.10 Exslnlrs. The following exhibits are attached to this Agreement and ale hereby

incorporated herein by this reference for all purposes as ifset forth herein in full:

Exhibit A: Legal Description of Project Area

Exhibit B: Depiction of Project Area

Exhibit C: Wastewater and Recycled Water Alignments

Exhibit D: Definitions

Exhibit E: Operating Requirements

Exhibit F: City Resolution Authorizing Agreement

Exhibit G: Tribal Resolution Authorizing Agreement

Exhibit H: Insttrance

Exhibit I: Tribal Resolution Authorizing Limited Waiver of Sovereign Immunity

12.11 GovpnNr¡¡c Law. This Agreement shall be construed and inte{preted according

to the substantive law of Califomia regardless of the law of conflicts to the

contrary in any jurisdiction. Any action to enforce the tems of this Agreement or

for the breach thereof shall be brought and tried in the County of Sonoma,

California.

12.12 Panru,l luv,lr-tolry. If any one or more of the terms, provisions, sections,

promises, covenants or conditions of this Agreement shall to any extent be

adjudged invalid, unenforceable, void or voidable for any reason whatsoever by a

court of competent jurisdiction, each and all of the remaining terms, provisions,

sections, promises, covenants and conditions of this Agreement shall not be

affected thereby and shall be valid and enforceable to the fullest extent permitted

by law.

12.13 ATT9RNEvS FEES. If either party undertakes litigation against the other party

arisi¡g out of or in connection with this Agreement, the prevailing party shall be

entitled to recover form the other party reasonable attomeys fees and costs

incurred.

12.14 Foncs Ml¡Bunr. If performance of aParty of any portion of this Agreement is

made impossible by any prevention; delay; or stoppage caused by acts of God,

government, or other forces or events beyond the leasonable control of the party

obligated to perform, performance by that party for a period equal to the period of
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that prevention, delay oï stoppage is excused. Tribe's obligation to pay invoices,

however, is not excused by this Section 12'14.

12.15 RnunolBs Nor BxcluStvE. No rernedy herein conferred upon or reserved to the

City is intended to be exclusive of any other remedy or remedies, aud each and

ever.y such remedy, to the extent permitted by law, shall be cumulative and in

addition to any other remedy given hereuncler or now or hereafter existing at law

or in equitY or otherwise.

12¡6 TulRo PnR¡ns. Nothing contained in this Agreement shall be construed to

create and the parties do not intend to create any rights in third parties, or affect

the legal liabiliìy of either Party to this Agreement by imposing any standard of

"ur, 
,*rp""ting the operations and maintenance of the Facilities andlor Sewer

Systern clifferent fi'om the standard of care imposed by law'

12.17 AsslcNrupxr PRoHrBrrBo. Neither party hereto shall assign, delegate, sublet, or

transfer any interest in or ciuty under this Agreement without the prior written

consent of the other, and no such trausfer shall be of any force or effect

whatsoever unless and until the other party shall have so consented.

lZ.1B SuccpssoRs AND RecoRuNc. 'fhis Agreement shall be binding upon and shall

inure to the benefit of the successors, executors, administrators, and assigns of the

City and the Tribe. This Agreement pertains to and shall run with the Trust

Lands. Upon execution, this Agreement may be recorded in the Offrcial Records

of Sonoma CountY.

1219 Exncurrox. The City Council of the City and the Tribal Council of the Tribe

have each authorized execution of this Agreement as evidenced by the authorized

signatures below, resPectivelY.

l¿.1g.1 The Tribe expressly represents that as of the date of the undersigned's

execution of this Compact the undersigned has the authority to execute

this Compact on behalf of the Tribe, including any waiver of sovereign

immunity and the right to assert sovereign immunity therein, and will
provide written proof of such authority and of the ratification of this
-Compact 

by the tribal governing body to the Governor no later than thirry
(30) days after the execution of this compact by the undersigned.

l2.Ig.2 The Tribe furlher replesents that it is (i) recognized as eligible by the

Secretary of the Interior for special programs and services provided by the

United States to Indians because of their status as Indians, and (ii)
recognized by the Secretary of the Interior as possessing powers of self-

government.

l2.lg.3 In entering into this Agreement, the City expressly relies upon the

foregoing representations by the Tribe, and the City's entry into the

Agreement is expressly made contingent upon the truth of those

representations as of tlie date of the Tribe's execution of this Agreement
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tll'ough the undersigned. lf the Tribe fails to timely provide written proof

of the undersigned's aforesaid authority to execute this Agreernent or

written proof of ratification b,v the Tribe's governing body, the City shall

have the right to declare this Agreement null and void.

12.20 CouxrsRpARTs. This Agreement may be executed in any number of
counterpa¡ts, each of which shall be deemed to be an original, but all together

shall constitute but one and the same Agreement'

lZ.Zl Appnoval By rHE DepaRrvrnNT oF'rHE INTERlon. The parties will submit this

Agreement to the Department of the Interior for either (a) approval pursuant to 25

U.S.C. $ 8i, or (b) a written response from the Department of the Interior that this

Agreement does not reqnire approval under 25 U.S.C. $ 81 to be enforceable.

IN WITNESS WHEREOF, the parties hereto have caused this Joint Exercise of Powers

Agreeme¡t to be executed by their respective officers thereunto duly authorized, all as of the day

a:rd year first written above.

CITY OF ROHNERT PARK THE FEDERATED iNDIANS OF GRATON
RANCHERIA

Gabriel Gonzalez, City Manager

APPROVED AS TO FORM:

Michelle Marchetta Kenyon, City Attorney

Greg San'is, Tribal Chair of Federated Indians
of Graton Rancheria

APPROVED AS TO FORM:
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EXHIBIT A-1

Legal Description for APN:
143-040-068



Exhibit'64"

The land referred to herein is situatetl in the State of C¿rlifornÍa, Counf¡r of Sonoma, Cify of
Rohne¡'t Park, and described as follows:

Lot 6, as shown upon that certain Map entitled "Rohnert Business Park Subdivision", filed for reçord
August 12,1985 in Volurne 375 of Maps, at Pages l0 and I l, Sonoma County Records.

(APN; 143-040-068)

(End of Legal Description)

Filc No.: 7903-3 I 235¡i
0042CO ALTÁ Comnrírrtrent (ó/ I 7/06)
Page 4 of8
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EXHIBIT A-2

Legal Description for APN:
046-02l-020; 021;039 & 040



Exhibit (6A"

The land referred to herein is situatcd in the State of California, County of Sonoma,
Unìncorporated Area and described as follorvs:

PARCEL ONE:

A tract of land, being a portion of the Rancho Llano de Santa Rosa, and comrnencing on the boundary
line of said Rancho on the line betweeu Section 2l and 22, in Townshíp 6 North, Range 8 West, Mount
Diablo Base & Meridian, at a point in the center of the County Road known as the Santa Rosa and Stony
Point Road, from whiclt point tlre post for the railing of the bridget across the Laguna and stancling on the
Southeast corner of the sarne, is North 3l " West, i3 links distant; thence from said point of beginning,
North 89" 30' East, 11.92 chains, South 39'05' East,2.6l chains, South 53o East, 1.36 chains, South 64o
East, 1,23 chains, South TTo l5' East,2.62chains, South 88o 05'East,3.94 chains,North 4o 15'East,
1.43 chains, Soutlt 88" East, 2.03 chains, South 56" East,2.44 chains, Nofh 87' 15' East, 22.62 chainsto
the Nortlrwest boundary line of thc Cotali Rancho; thence along said Iine, North 29" l5'East, 39.44
chains; tlrence leaving said line, West67.92 chains to the center of thc aforesaid Road and Section line;
thence Soutlr, 32,1 I chains to tlìe point of beginrring. Magnetic Variation l7o East.

Excepting therefro¡n those portious of land described in the Deeds from Manuel T. Pimental et al, to the
Sonoma County Flood Cont¡ol and Water Conservation District, recorded August 16, l96l in Book 1840
of Offrcial Records, page 280, Serial No. 0-60050, Sonoma County Records, and recorded Septetnber 24.
I963 in Book 1989 of Official Records, page 575, Serial No. H-56600, Sonoma County Records.

Also excepting thelefrom that portion of land desoribcd in the Deed from Mary C, Pimentel, et al, to the
Sonolna County Flood Coutrol and Water Conservation District, recorded February i t, 1966 in Book
2lB7 of Official Records, page957, Seri¿l No. J-83 549, Sonorna Counfy Records.

Also excepting therefrom that portion of land described in the Deed to the City of Rohne¡t Park, recorded
January 11, 1989 as DoculnentNo. 89002750 of OfficiatRecords of Sonoma County.

Also excepting therefrom that portion of land described in thc Deed to the County of Sonoma, recorded
May 17, 1996 as Document No. 1996 00441 I 6 of Official Records of Sonoma County.

PARCEL TWO:

An easement for cattle and agricultural equipment crossing as described in the Deed frorn the Sono¡na
County Flood Contt'ol and Watel Conservation District to Manuel L, Pimentel and Mary C. Pimentel,
recorded August 15, l96l in Book 1840 of Official Records, page284, SerialNo,0-6005 l, Sonoma
Counfy Records.

PARCEL THREE:

An easement for cattle and agricultural equiprnent crossing, as described in the Deed from the Sonoma
County Flood Control and Water Conservation District to Manuel L. Pimentel and Mary C. Pimentel,
recorded August I 5, 196 I in Book I 840 of Official Records, page 288, Serial No, Serial No. G60052,
Sonoma County Records.

AssessorParcelNo: 046-021-A2Q'0211'039 &.040
(End of Legal Description)

FilcNo,:7903-312356
0042CO ALTÀ Commitnìent (6/17106)
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-stewart| -title guarânty compâny



d1Édddü
Ë.ìsnssq

g|fi$i:sålt i

.i..' i1.,,. ., .,.' ,r9¡f iÉ.,rr.-üs

/'/./
/ -n

,' a'

/

Ii*
tr.i+

h'.5
lrÈ

:ìi'c
i,Èíï
ì' .ì!jí,f

'--*tt

lr.

s

ë
ìse'ì$s.ì !*¡{
<oQ
ñ

bÆ-_-f?+Æ

@
oril-¿-9'ttu tÞl'c,t Jù\te dv4t

@ tq)
ZõN SilAVtVW VûVW

a.

ë
il(t
kI
.9¡

Eg)
fr)

äq.
)--
F.

:È
q)
\)

I

@ ,ËFi
@

rå I

-ql
tsäo,i
aa9Ë.q
Urfi

$r

i
Descripëìon: SononarCA À,'sésso¡ ùIap 46.2 Paga: ! of I

fL-l 
-x'.,';

iå$i- 
@$

.t!t+È<l_

I ;, 
ri.-.-

@t lp

Otder: 356 Co@enE:



EXHIBIT A-3

Legal Description for APN:
045-073-001;

045-074-009; 0r0;
04s-073-002; 003; & 004



Exhibit ".{"

The land referred to herein is situated in the Statc of Californin, County of Sonoma,
Unincorporated Area and described as follorvs;

TRÂCT ONE;

Farms 102, 103, 104, 105, 106, 124,125,126 and l27,as slrown upon the Map of Plan of Subdivision of
Santa Rosa Farms No. 2, filed March T, l9l0 in the Office of t.he Counry Recorder of Sonoma CoLrnty in
Book 21 of Maps, Page 14, Sonoma County Reoords,

Certificate of Compliance recorded January 28, I998 as DocumentNo's I998 0008588 through IggS
0008596, Sonoma Counfy Records.

Being Assessor Parcel No: 045-073-001

TRACTTWO:

PARCEL ONE:

Farms l 30 and 13 I as showu upon the Map of Plan of Subdivision of Santa Rosa Farms No. 2 filed
March 7, I 91 0 in the Office of the County Recorder of Sononra County in Book 21 of Maps, Page I 4,
Sonoma County Records.

Certificate of Cornpliartce recorded January 28, 1998 as Document No's 1998 0008597 and 1998
0008598, Sonorna Corrnfy Records.

Being a portion of Assessors Parcel No. 045-074-009

PARCEL TWO:

Farrn 129 of Santa Rosa Farms No. 2, according to Map thereof filed in the Office of the County
Recorder of said County on March 7, l9lA in Book 2l of Maps, Page 14, Sonoma County Records.

Being Assessols Parcel No. 045-074-010

PARCEL THREE:

Fartn No, 128 as satne is shown upon that ce¡-tain Map of Subdivision of Santa Rosa Fanns No. 2,
Sonorna Co. California, filed March 7,1910 in Book 2l of Maps, ar Page 14.

SAVING AND EXCEPTING THEREFROM, the following:

Cornmencing at the Southeasterly conìer of said Farm No. 128; thence Northerly along the Eastern line
thereon, 155 feet and 7 ittches to a point, for the actual point of cornrnellcement of the tract to be herei¡r
described; thence from said point of commencement, South Sgo West, 289 feet and 6 inches to a poiut;
thence Northerly, parallel with the Eastern line of said Farrn No. 128, a distarrce of 155 feer and t0

File No.: 7.)03-312350
0042CC ALTA Comnritment (6i l7106)
Pagc 4 of 8

-stewart' 'UUe guaranty company



inches to a poirtt; thence North 89o East, 289 feet and 6 inches to the Eastenl line of said Farm No. 128;
thence Southerly alortg said Eastern line, 155 feet and l0 i¡rches to the pointof commencement.

ALSO SAVING AND EXCEPTING THEIIEFROM, the following:

Beginning at a point on the center line of Labath Avenue, wbiclr point is the Southeast corner of Lot 128

as sl¡own upon the Map entitled "Plan of Subdivision of Sauta Rosa Farms No. 2, Sonoma Co. CA,, etc.",
filed March 7, 1910 in Book 2l of Maps, Page 14, Sonorna Counry Records; thenceNorth l" West along
the Easterly line of Lot 128, a distance of 155 feet, ? inches to point;thence South 890 West, 289.5 feet;
thence North 1o West, 77 feet, l0 incltes; tlrence South 89" West, 283.66 feet to tlle Westerly line of said
Lot 128; tlrence along said line, South lo East, 233.5 Feet to the Southwest corner of said Lot 128; thence
alortg tlte Soutlterly line of said Lot, Nortli 89o East, 573,l 6 feet to the point of beginning.

Being Assessors Parcel No. 045-073-002

TRACT THREE:

A Portion of Fartn No. 128 as shown upon the Map entitled "Plan of Subdivision of Santa Rosa Farrns
No, 2, Souotna Counþr, California' filed in the Office of the Counly Rocorder of Sonorna County,
California, on March 7, l9 l0 in Book 2l of Maps, page 14, rnore particularly described as follows:

Cornrnencing at the Sot¡theasterly corner of said Farm No. 128; thence Northerly along the Easterly line
thereof, I 5 5 feet, 7 inches to a po int for the tile poiut of beginn ing of tlre tract to be herein de scribed;
thence South 89" West 289 feet, 6 inohes to a point, thence Northerly parallel with the Easterly Iine of
said Farm No, 128, a distance of 155 feet, l0 inches to a point thence North 89o East, 289 feet,6 inches
to the Easterly f ine of saíd Fann No. 128; thence Southerly along said Easterly line, 155 feet, I0 ínches to
the point of beginning,

Being Assessors Parcel No. 045-073-003

TRACT FOUR:

Beginning at a point on the center line of Labath Avenue which point is the Southeast corner of Lot 128
as shown upon the Map entitled Plan of Subdivision of Santa Rosa Farms No, 2, Sonoma Connþr,
California, etc,, filed March 7, l9l 0 in Book 2l of Maps, page 14, Sonoma County Records; thence
North lo West alongthe Easterly line of Lot 128, a distance of 155 feet 7 inches to a point; thence South
89o Vy'est, 289.5 feet; thence North I' West,77 fcet l0 inclres; thence South 89" V/est,283.66 feetto the
r#esterly line of said Lot 128; thence along said line South l0 East, 233.5 feet to the Southwest cor¡rer of
said Lot 128; thence along the Southerly line of said LotNorth 59 East, 573.16 feet to the point of
beginning.

Being Assessors Parcel No. 045-073-004

(End of Legal Description)

Filc No.: 7903-31235ù
0042CC ALTÀ Commitment (6i l7106)
Paee 5 ofE
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MEMORANDUM

To: Jeff Janakus, Station Casinos

From: Mark Johnson,

Date: June20,2012

Subject: Off-Site Wastewater - Graton Rancheria Casino Project

JN:50-101282

The following is a narrative of the approximate alignment for the proposed new wastewater

force main line to serye the Graton Rancheria Casino project:

Approximateìy 3,140 feet of new 8" wastewater force main will be installed along the Alternative

2 A¡gnment from the southeastern boundary of the Proposad Graton Rancheria Gasino.Project

site ñrnning east along Business Park Drive then turning south on Redwood Drive and then

turning weõt on J. Rogers Lane where ¡t terminates in at a manhole in front of the City of

Rohnðrt park pump s[ation. The new main will only require the installation of 8" wastewater

line and will bè located entirely underground and within the existing public rights-of-way of

Business Park Drive, Redwood Drive and J, Rogers Lane. The new maln will be PVC Class

C900. The main will be installed per the City of Rohnert Park's standards,

PLANNINE¡ 8 OESIG¡N E trONE'TRUCTION

10150 Ccv¡ngtcn Cross 3rivu, Las Vegas. NV 89144 r 702,3Û1-0180. f:ãx 702.36¿"0189

Offices jocaied throughûut Californiá, /¡rizona & ltlevads. u.'ww.ßBfr.ccrn
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MEMORANDUM

To:

Froml

Jeff Janakus, Station Casinos

Mark Johnson, RBF Consulting

JN:50-101282

Date: June 19,2012

Subject: Off-Site Reclaimed Water - Graton Rancheria Casino Project

The following is a narrative of the approximate alignment for the proposed new reclaimed water
line to serve the Graton Rancheria Casino project:

Approximately 1000 feet of new I inch recycled water main will be installed from the southern
project boundary of the proposed Graton Rancheria Casino Project site in the general vicinity of
the proposed project entry at the intersection of Labath Avenue and Business Park Drive, to the
existing recycled water main located in Labath Avenue approximately 300 feet north of Martin
Avenue / Labath Avenue intersection. The new main will only require the extensíon of the
existing I inch recycled water line and will be located entirely underground and within the
existing public rights-of-way of Labath Avenue and Business Park Drive. The new main will be
PVC Class 150 per A\ 

^/VA 
C900. The main will be installed per the City of Santa Rosa

Recycled Water Standards, unless the City of Rohnert Park develops its own recycled water
standards prior to construction of this extension, in which case the City's standards would
control.
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DBnrNrrtoNs

TERMINOLOGY. Capitalized terms in the Agreemeut aud the Operating

Requirements shall be defined as follows.

l.l Action. Any lawsuit, court or administrative proceeding (whether of a legal or

equitable nature), a¡bitration or mediation (whether binding or non-biuding), or

any other altemative dispute resolution procedute, aucl the filing, recording, or

service of any process, notice, claim, lien, or other instrument which is a

prerequisite to colnmencement of the Action.

1.2 ADWF. Abbreviation for average dry weather flow'

L3 ADWF Capacity Service. The amount of sewage, on

flow basis, that Tribe can dispose into the City Sewer

specifìcally established in Section 4.7 of the Agreemeut.

Agreement. The Joint Exercise of Powers Agreemenl
and the Tribe for 'Wastewatel 

Services, dated as of
1.4

an average dry rveather
System, which is more

by and between the City
.2012.

1.5 Altenrative 2 Alignment. The means of connecling the Project to the City's
sewer system within existing public right-of-way by running pipes frorn the south

end of the Project sjte east along Business Park Drive, turning south on Redwood
Drive and west on J. Rogers Lane and terminating at a manhole in front of the

existing City pump station.

i.6 Average dry rveather flow (ADWF). The mean daily volume of sewage during

thc period of time not influencecl by rainfall.

1.7 Biochemical oxygen demand (BOD). Biochemical oxygen demand as

determined in accordance with standard laboratory procedures and, unless

otherwise uoted, exerted in a period of 5 days at 20 degrees Celsius.

1.8 Capacity Service. Capacity service or capacity right is the amount of sewage that

Tribe can dispose into the City Server System, which is more specifically
established ín Sections 4.7 and 5.2 of the Agt'eetnent.

L9 City. The City of Rohnert Park, a municipal corporation organized and existing
under and by virtue of the laws of the State of California.

l.l0 City Engineer. The City Engineer for the City of Rohnert Park or his/her
designee.

f .i1 City Representatives. Any member of the City and/or any other officer, elected

or appointed official, employee, agent, consultant or volunteers of the City.

OAK #484s-330'7 -29 I t v t
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1.12 City Sewer System. The existing sewerage system owned by the City, including
sewer lines, interceptor sewers, pumping statiou, ancl effluent pipelines which is
described in the Sewer System Management PIan.

1.13 Comrnenccmcnt Date. The date upon which Wastewater Services commence,

which is estiniated to occur by no later than May 15,2013, provided that the

Parties satisfy their development and construction obligations under Sections 4.1

through 4.6 and that Tribe has fulfilled its frnancial obligations under Sections 5

and 6, which require certain payments to be made beforc Wastewater Services

commence. In the event of delays, the commencement date shall be the earliest
date upon which such development, construction and fìnancial obligations are

completed and accepted by the City.

l.l4 Compact. The Tribal-State Compact entered into pursuant 1o the IGRA between

the Tribe and the State of Califomia for Class III gaming, executed by Governor

Brown on March 27, 2012 and ratified by the State Legislature pursuant to

Assembly Bill No.517 (Flall) on May 77,2072, which is available online at:

http ://gov. ca. gov/docs/Graton-Compact-executed.pdf.

1.15 Compatible Pollutant. A component of industrial wastewater which does not

interfere with, pass through, or is not otherwise incompatible with the City Sewer

System or City of Santa Rosa subregional sewage treatment or water reclamation
plant or its processes.

1.16 CWEA, Abbreviation for the California Water Environment Association.

1.17 Dedicated Facilities. The new infrastructure repairs, replacements,

improvements and/or modifications which will be made within the City Limits to
the existing City Sewer System, along the Altel¡ative 2 Alignment which are

necessary to accommodate the Tribe's wastewater from the Proiect. The specific
seu/age disposal infrastructure required for the Project within the City is more
particularly described/depicted in the RBF Report in Exhibit C relating to the
Alternative 2 Ali gnment.

1.18 l)eposit. The sum of funds paid by the Tribe which the City shall hold in a

separate deposit account in consideration of the provision of 'Wastewater Services

and which City may draw upon in the event Tribe breaches this Agreement.

l.l9 EPA. Abbreviation for the Federal Environmental Protection Agency.

1.20 Facilities. The collective term for the Tribal Facilities and City Facilities.

1.21 FEIS. The Final Environmental Impact Statement prepared by the National
Indian Gaming Commission evaluating the environmental consequences of the

Project pursuant to NEPA, which is available online at

www. gratoneis.com/documents/final- eis/EjnaLE:[S¡ttq,

OAK #4845-3307-2911 vl
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1.22 IGA. An intergoverrunental agreement required unclel Section 4.4 of the

Compact betwccn the Tribe and the City to rnitigate the impacts of and receive

services for the Project. This Agreement is an IGA.

1.23 IGRA. The Indian Gaming Regulatory Act of 1988 (P.L. 100-497,18 U.S.C. $

1166 er seq. and 25 U.S.C. $ 2701 et seq.), and any amendments thereto, as

interpreted by all rcgulations promulgated thereunder.

1.24 Incompatible Pollutant. A component of industrial wastewater which interferes

widr, passes through, or is otherwise incompatible with the Santa Rosa

Subregional Sewage System.

|.25 Industrial 'Waste Discharge Permit. A permit issued to dischargers of industrial
waste as defined by the Santa Rosa Subregional Sewage System'

1.26 Infiltration. Water entering the sewerage systetn through the ground.

1.27 Inflow. Water entering a se\À¡el'age system from surface drainage and clean

cooling water systeffìs.

1.28 Interim Transfer Agreement. Tlie Agreement for Interim Transfer of Capacity

between the City of Santa Rosa and the City of Rohnert Park, dated September

25,2001 and amended on June 10, 2003, which allocated 1.03 million gallons per

day (mgd) of capacity from Santa Rosa to the City of Rohnert Park'

1.29 Laguna WWTP. The regional Laguna Wastewater Treatment Plant, which is a
parl of the Santa Rosa Subregional Sewage System.

1.30 Litigation Expenses. AII reasonable costs and expetrses incurred by the

Prevailing Party directly related to an Action, incluclirrg, but not limited to, court

costs, filing, recording, and service fees, copying costs, exhibit production costs,

special media rental costs, attorneys' fees, consultant fees, fees for investigators,
witness fees (both lay and expert), travel expenses, deposition ancl transcript costs.

1.31 Master Agreement. The Agreement Between the City of Santa Rosa and City of
Rolurert Park, City of Sebastopol, and South Park County Sanitation District for
use of Santa Rosa Subregional Sewerage System dated April 3, 7975, as

amended.

1.32 MGD. Abbreviæion for million gallons per day.

1.33 MOU. That certain binding and enforceable Memorandum of Understanding
dated October 14, 2003, as may be amended from time to time, wherein the Tribe
agreed to make certain contributions ancl community investments to mitigate
various impacts that may arise in connection with the gaming enterprise, which is
available aÍ
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1.34 NEPA. The National Environmental Policy Act, codihed aI 42 U.S.C. 4321 et

seq.

1.35 NIGC. Abbreviation for the National Indian Garning Comlnission.

1.36 O&M. Abbreviation for operation and maintenance.

1.37 O&M Plan. The written plan prepared by the Tribe to prevent, stop ancl mitigate

the impact of releases of Wastewater to the environmeut.

1.38 Opcning Date. The date on which the Tribe commences gaming operations on

the Trust Lands which are open to the public.

1.39 Overflow. Any spill, release or diversion of sewage, inclucling: (a) an overflow
that results in a discharge to waters of United States; and (b) an overflow of
wastewater, including â wastewater backup into a building, even if that overflow
does not reach waters in the United States.

1.40 Party. An individual party to the Agreement, meaning the City or the Tribe.

] 4l Parties. The collective parties to the Agreement, meaning the City and the Tribe.

1.42 Peak Wet Weather Flow (PWWF). Peak rate of wastewater flow within one

hour occurring during or from the effects of precipitation.

1.43 PFFP. An abbreviation for the Public Faciìities Financing Plan'

1144 Point of Delivery. The point in the Project Sewer System where the Tribaì
Facilities connect to the City Selxer System, which is depicted in Exhibit C with
an arrow indicating "Begin force main within public right of way'"

1145 Project. The Graton Rancheria Casino and Hotel gaming enterprise to be

developed as a casino and a 6-story, 200-room hotel as provided for in the Record

of Decision adopted by NIGC on October l, 2010 and approved by the Cornpact,

1.46 Project Area. The approximately 66 acres of land within the Trust Lands

situated within the City's urban growth boundary and outside the 1O0-year flood
plain on property sometirnes refered to as the Wilfred Site" which is located south

of Wilfred Avenue and east of Stony Point Road, where the Project will be

developed. See Exhibit A.

1.47 Project Sewer System. The sewage disposal system for the Project, which
includes the Tribal Facilities, Dedicated Facilities, the existing portion of the City
Sewer Systern which will cany the Project's wastewater as described in the RBF
Report, and the Capacity Service provided to the Tribe in the Santa Rosa

Subregional Sewer System. The Project Sewer System shall follow the route
described as the Alternative 2 Alignment in the RBF report, running from the

Project Area east along Business Park Drive, then turn south on Redwood Drive

OAK #4845-3307-2911 vt
4 of7



and then turn west on J. Rogers Lane where it will intersect rvith the City's
existing pump station.

L48 Pubtic Facility Fees. 'fhe public facilities fee as provided for in Chapter 3.28 of
the Rohnert Park Municipal Code.

l.4g Public Facility Financing Plan (PFFP). A comprehensive strategy for managing

the costs of capital facilities, maintenance and services that are impacted by new

development, which \ryas most recently updated via City Council Resolution No.

2012-44 and as may be amended from time to time.

L50 Pubticly Owned Treatment Works (POTW). All parts of the public sewer

system used for collection, transport, storage, treatment and disposal of
wastewater, including the City Sewer System and the City of Sauta Rosa

subregional sewage treatment and water reclamation plant.

1.51 PWWF. Abbreviation for peak wet weather flows.

1.52 PWWF Capacity Service. The amount of sewage, on an peak wet weather flow
basis, that Tribe can dispose into the City Sewer Systetn, which is more

specifically established in Section 4.7 of the Agreement'

i..53 RBF Report. A detailed analysis of the wastewater treatment options available

to the Tribe to serve the Project prepared by RBF Consulting dated March 8, 201I

and entitled "Graton Rancheria Off-Site Sanitary Seu'er Alternatives Analysis."

1.54 Recycled Water Facilities. The recycled water infrastructure that may be

constructecl by the Tribe and dedicated to the City which would convey recycled

water to the Trust Lands, comprised of approximately 1,000 feet of new 8-inch

recycled water main to be installed entirely underground within the existing
public right-of-way from the southem boundary of the Project Area at the

intersection of Labath Avenue and Business Park Drive, to the exisling recycled
water main located in Labath Avenue, approximately 300 feet north of Martin
Avenue /LabathAvenue intersection, as is depicted in Exhibit C, hereto.

1.55 Recycled Water Seruice. Those recycled water services provided by the City to
the Tribe to serve the Trust Lands by transporting and conveying recycled water

from the Laguna WWTP to the southem boundary of the Trust Lands located at

the intersection of Labath Avenue and Business Park Drive. Recycled Water

Services are a subset of the Wastewater Services.

1.56 Recycled Water Service Charges. The fees charged by the City to the Tribe for
the provision of Recycled Water Services which shall be calculated and changed

from time to time in sufficient amounts to operate, maintain and expand the City's
recycled water system to meet the needs of all users.

OAK #4845-3307-2911 vl
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1.57 ROD. The Record of Decision of the NIGC approving the management contract

for a gaming facility located at lhe 254-acre Wilfred Site (Plefened Altemative)

in Sonoma County, Calífornia, plrrsuant to 25 U.S.C. $ 2711, which is available

online at http://www.gratoneis.com/ciocuments/record-of decision/ROD.pdf.

1.58 Sewage. The water-borne wastes received from human habitation and use of
buildings for residential, business, institutional, and industrial putposes.

1.59 Santa Rosa Subregional Sewage System. The subregional sewerage system

i¡cluding the Laguna WWTP and any improvements and expansions thereof,

owned, operated and managed by the City of Santa Rosa.

1.60 Sewer System Managemcnt Plan. A document that describes the activities used

to manage a wastewater collection system effectively including: maintaining the

condition of the collection system, minimizing Infiltration/Ilrflow and minimizing
the number and impacl of sanitary se\ryer Overflows'

1.61 SSMP. Abbreviation for Sewer System Management Plan.

1.62 Tribe. Federated Indians of Graton Rancheria, a federally recognized Indian tribe

listed in the Federal Register as Graton Rancheria, Califomia, or an authorized

official or agency thereof.

1.63 Tribal Chair. The person duly elected under the Tribe's constitution to perform

the duties specified therein, including serving as the Tribe's official
representative.

1.64 Tribat Facilities. The sewage disposal infi'astructure system for the Project, as

such system may be modified, located within the Project Area, including, but not

limited to, the sewer lines, interceptor sewers, liftipump stations, force mains,

gravity mains and effluent pipelines that are necessary to connect to the City's
Sewer System for the provision of Wastewater Services. The specific sewage

disposal infrastructure required for the Project within the Project Area is more

particularly desc¡ibed / depicted in Exhibit C relating to the Alternative 2

Alignment.

1.65 Trust Application. The Tribe's application requesting that the United States take

title to the Trust Lands for the benefit of the Tribe as a part of the Tribe's
reservation, which the Bureau of'Indian Affairs and the Secretary of the Interior
approved on October 1,2010 pursuant to the Graton Rancheria Restoration Act
(2s U.S.C. $ 1300n-3).

1.66 Trust Lands. That certain propcrty held in trust by the United States for the

benefit of the Tribe pursuant to the Graton Rancheria Restoration Act (P.L. 106-

558,25 U.S.C. $ 1300n et seq.) comprising approximately 254 acres of land in
Sonoma County including Assessors Parcel Numbers 045-073 -00 l, 045-07 4-009,

045-074-010, 045-073-002, 045-073-003, 045-073-004, 046-02r-020, 046-021-

021, 046-021 -039, 046-021.-040 and 143-040-068.
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l.6l Wastewater. Sewage, industrial, and other wastes and waters, whether treated or

untreated, discharged into or permitted to enter a community sewer.

1.68 Wastewater Services. Those wastewater services provided by the City to the

Tribe to serve the Trust Lands pursuant to the City's powers to plan, fìnance,

acquire, construct, maintain ancl operate facilities for collection, transportation,

treatment, reclamation, recycling, reuse, and disposal of sanitary sewage and

similar wastewaters and to prescribe fees and charges for such services, including

the conveyance of the Wastewater from the Point of Delivery into the Santa Rosa

Subregional Sewer System for collection, treattnent, reclamation, recycling, reuse,

and dìsposal.

I.69 Wastewater Services Charges. The fees eharged by the City to the Tribe for the

ongoing provision of Wastewater Services which shall be calculated and changed

from time to time by formal action of the City Council in sufficient amounts to

operate, maintain and expand the City sewer system to meet the needs of all users'

il
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1.

OpnRarrxc ReQulnnMsNrs

APPLICABILITY. Pursuant to the Joint Exercise of Powers Agreement between the

Federated Indians of Graton Rancheria ("Tribe") and the City of Rohnert Park ("City")
(the "Agreement"), the 'I'ribe shall compiy with these Operating Requirements

("Operating Requirements") in the development, construction, operation ancl

maintcnance of the Tribal Facilities, Recycled Water Facilities and in the developrnent

ancl construction of the Dedicated Facilities.

TERMINOLOGY. Capitalized terms in these Operating Requirements shalì have the

same meaning as provicled for in the Agreernent.

REGULATIONS & STANDARDS.

3.1 Rpcul,qttoxs. In performing its obligations uncler these Operating

Requirements and the Agleement, the Tribc shall comply with ancl shall requile

that the Tlibal Facilities, Dedicated Facilitics and Recycled Water Facilities

within the Trust Lands and lvithin the City be developed, constructed, operated

and maintainecl in a manner that conforrns with all of the following regulations,

which shall collectively be refened to as the "Regulations":

3.1.1 'l'he City wastewatel and enforcement ordinances, resolutions ancl mitrute

orders both codified in the Rohnert Park Municipai Code and uncodified,

including but not limited to the City's Sewer Ordinance (which is codifìed

in Rohnert Park Municipal code chapters 13.08 through 13.52),

Stonnwater Management Orclinance (which is codifiecl at Rohnert Park

Municipal Code Chapter 15.52);

3.1.2 The General Waste Discharge Requirements (WDRs) for Sanitary Sewer

Systems, Water Quality Order No. 2006-0003, rvastewater source control

requirements, and best practices for satellite systems, as well as and any

and all relatecl administrative guidelines, criteria, other written direction
regarding the same applicable to the Santa Rosa Subregional Sewage

Systern;

3.1.3 The Industrial rüy'aste Discharge Pernit Program established by the Santa

Rosa Subregional Sewage System, being the National Pollutant Discharge
Elimination Systern (NPDES) Permit No. C40025054;

3.1.4 The state and City of RohneÉ Park recycled water rules, regulations and

permits as they exist now or may be amended or revised during the periocl

of time this agreernent is in effect, including but not limited to Titles 17

and 22 of the California Code of Regulations, and the Water Reclamation
Requirernents and Provisions for Recycled Water Use established by the

NPDES Permit issued to the Santa Rosa Subregional Water Reclamation

System.

2.
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3.1.5 The building srandards and codcs consistent with those aclopted by the

City and in clfect at the time, including but not limited to, the City of
Rohnert Park Manual of Standards, the California Building Code, the

California Plurnbirig Code and other applicable regulations adopted by the

City; and

3.1.6 Federal and state laws regulating wastewater, including but not limited to,

the Federal Water Pollution Control Act of 1972, tbe Clean Water Act,
and tlie Comprehensive Environmental Response, Compensation and

Liability Act.

3.2 CpRTI¡rcarroN. Prior to the dedication of any of the Dedìcated Faoilities or the

use of any of the l'ribal Facilities or Recycled Water Facilities, the Tribe shall

provicle to the City, at the Tribe's expense, written certification from the Ploject's
engineer and architect of record that said structures have been constructed in

accordance with the Regulations.

3.3 RncuuroRy AMENDMENTS. Irr the event of future amendments to and/or

updates of the Regulations, the more stringent of the requirements in these

Operating Requircments or the most cunent Regulations shall apply, as

determined by the City Engineer. Nothing in these Operating Requirements or

the Agreement shall prevent the Tribe or the City from adopting more restrictive

regulatory standards.

4. REVIEW, APPROVAL AND INSPECTION OF FACILITIES.

4.1 Clry RrvlEw oF Pl¡t¡s. f'o ensu'e compliance with the Regulations and the

terms of the Agreement, the Tribe agrees to contract with the City, at the Tribe's
sole expense, to provide planning, building and safety, public works, legal and

similar pcrsonnel to review any and all construction plans ancJ inspect

construction of all irnprovements related to the Tribal l'acilities, Recycled Water

Facilities and the Dedicated Facilities. If the City determines that it is necessary

to contract to outside consultants to satisfy its obligations hereunder, the Tribe. at

its sole expense, shall pay the City, in the manner provided for in the Agreetnent,

for the actual cost ofcontracted and additional services,

4.2 Crry AppnovAL. All of the Tribe's development plans, work done and materials

furnished for the Tribal Facilities, the Dedicated Facilities or the Recycled Water

Facilities shall be subject to final review and approval by the City; the Tribe is not

providing final approval or review, which is solely lhe City's function and role.

The City's review and approval of such development plans, work and materials

shall not, however, relieve the l'ribe of any of its obligations under this
Agreement. The City Engineer, or his/her designee, shall have the authority to act

on the City's behalf to review and approve all development plans, work done and

materials furnished by the Tribe for the Tribal Facilities, Recycled Water

Facilities and Dedicated Facilities.
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4.2.1 Any City review and approvai requirecl to implement this Section 4 shall

not be unreasonably withhelcl and the standards referred to in this Section

shall be substantially identical to those applied by the City to other

similarly situated users.

4.2.2 The City rvill not be responsible for any incomplete or nonconforming
parts of the Tribal Facilities, Recycled Water Facilities or Dedicated

Facilities constructed by the Tribe, or for damage to the Project Sewer

System and/or City Sewer System or recycled water system resulting from
events or causes other than City's sole negligence, including, but not

limited to the Tribe's operation of the Tribal Facilities prior to their

completion and/or the City's acceptance thereof,

4.3 INsrncrroN AND ENTRv. The Tribe hereby consents and shall allor¡' the City, the

City of Santa Rosa acting on behalf of the City, the EPA, or an authorized

contractor ol agent thereof, to enter upon the Project Arca at reasonable times and

in a reasonable manner ( which may inciude f-ormal, infonnal or no notice, as may

be appropriate for the particular circumstances) to inspect the Tribal Facilities

and/or Recycled Water Facilities and to confirm the J'ribe's cornpliance with the

terms of these Operating Requirements and the Agreement. This inclucles the

right to enter upon tlie Project Area whenever there is a reasonable basis to
believe that the Tribe may be responsible for a violation of this Agreemeut or the

Regulations has occurred or threatens to occur. The City and its authoilzed

contractor or agent shall also have a right to enter the Project Area, when

necessary for the abatement of a public nuisance or correction of a violation of the

Agreement, the Regulations, or any other applicable laws, criteria or written
direction.

5. TRIBB'S O&M RESPONSIBILTY. The Tribe's obiigation, pursuant to the

Agreement, to properly operate and maintain the Tribal Facilities is as follorvs:

5.1 The Tribe shall properly manage, operate, and maintain in good working orcler at

all times all parls of the Tribal Facilities and the Recycled Water Facilities located

in the Project Area. The Tribe shall, at all times, maintain adequate access to the

components of the Tribal Facilities and the Recycled Water Facilities located in

the Project Area.

5.1.1 The Tribe's maintenance obligation pursuant to Section 5.1 shall include
removal of blockages and periodic cleaning ancl other such work and

minor repairs as would be considered incidental to ongoing operation of a

wastewater collection system and/or recycled water system, routine
perioclic inspection, and operation and routine servicing of pumps and

pump stations.

5.2 The Tribe shall provide adequate capacity in all parts of the Tribal Facilities and

the Recycled Watcr Facilities to convey Project average dry weather base flows
and peak wct weather flows.

oAK tr4833-4614-8367 vz
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The Tribe shall take all rcasonable sieps to prevent, stop and mitigate the impact

of releases of Project Wastewater and unintentional releases of recycled water to

the environrlent, including but not limited to implernenting a writtcn O&li4 Plan

as further def,rned in Section 5.3.1 plan.

5.3.1 Elemcnts of the O&M Plan are further describecl under SSMP below and

shall include, but not be lilnited to: a current system ûlap, a schedule for
routine preventive operation alid maintenance activitics including
inspections andlor line cleauing, a schedule for equipment testing,

training, and a rnethodology for addressing system problems ("O&M
Plan"). The O&M Plan shall be made available to the City Engineer to

review and approve.

The Tribe shall maintain adequate inventory of spare parts and equiprrent for the

l'ribal Facilities and the Rec¡rcled Water Facilities located in the Pro.iect Area.

The Tribe shall furnish to the City, within a rcasonable time but no longer than ten

(10) clays from the date of mailing of the City's request, any information

regarding thc operation and maintenance of the Tribal Facilities that the City may

rcquest to detennine whether the Tribe has complied with these Operating

Requirements and the Agreement.

The Tribe shall take all feasible steps to stop, and mitigate the impact of, Project

Overflows in or from the Tribal Faciiities and the Recyclcd Water Facilities

located in the Project Area,

The Tribe shall employ at least onc (1) person with a Collection Systern

Maintenance Grade Ii Certification from CWEA, or equivalent, and orle

additional per.son with a Coliection System Maintenance Grade I Certification
from CWEA, or ecluivalent, to manage the Tribal Facilities. The work schedules

of these operators shall be staggered such that the system is inspected on a daily

basis.

6. POINT OF DELIVERY & DISCHARGE RESTRICTIONS.

CollnctloN AND Convnya¡,lcn. The Tribe shail develop, construct, operate,

and maintain in good condition all of the Tribal Facilities as may be necessary to

collect and convey Wastewater from the Project to the City at the point of
delivery designated as the location at the southern project boundary ofthe Project

Area in the general vicinity of thc ploposed Project entry at the intersection of
Labath and Business Park Drive, as depictecl on Exliibit C ("Point of Delivery").
The Tribe shall collect and convey Wastewater from the Pro.ject to the City at the

Pgint of Delivery in such manner as to comply with all terms of these Operating

Requirements, the Agreement, and with all applicable laws, rules, and regulations.

WnsrBwnrrR RESTRrcrroNS. The Tribe shall be prohibited from doing any and

all of the following, without the prior written consent of the City:

5.3

5.4

5.5

5.6

5.7

6.1

6.2
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6.2.1 Discharging sewage from unauthorized locations, including any location

other than the Point of Delivery.

6.2.2 Storing sewage.

6.2.3 Developing, constructing, operating or maitrtaining a septic system, spray

fields, treatment plant or similar wastewater system for any l'eason'

whether for the Project Wastewater or otherwise.

6.2.4 Receiving Wastewater Services from any third party or using a third party

to collect, transport, treat, reclaim, recycle, reuse or dispose of
Wastewater.

6.2.5 Receiving septic wastes or any other wastes not generated fiorn the

Project.

7. 24-HOUR POINT OF CONTACT,

7.1 The Tribe shall maintain a sewer system contact phone number which shall bc

operated on a 24-hour per day, 7 days per week basis so people can report

Wastewater system problems. The Tribe shall provide this number to the City
and make this number available to its users.

7.2 The Tribe shall notify the City within three (3) business days of any changes of
address, telephones, authorized representative and/or emergency contact

information.

8. CAPACITY SERVICE ALLOTTBD.

8.1 Pursuant to Sections 4.7 and 5.2 of the Agreement, the Tribe shall pay for and the

City shall provide the Tribe with Capacity Senice. Such Capacity Service shall

be provided by the City as follows:

8.1.1 Capacity Service with respect to BOD and TSS pollutants may be defined
when found necessary for equitable distribution of costs.

8.1.2 'l'he Tribe's Wastewater delivered to the City Sewer System at the Point of
Delivery shall be from Project uses only; admission of surface water and

of groundwater to the City Sewer System shall be subject to limitations
described herein and that the admission of matter of a lcind or quantity

which may damage the City Sewer System, its functions, or the quality of
its effluent or reclaimed products shall be prohibited.

9. VOLUME OF WASTEWÁ.TER MEASUREMENT.

9.I The Tribe agrees to install and to maintain and operate, at the Tribe's sole

expense, a volume measuring device to determine the total amount of Wastewater

discharged by the Tribe to the City Facilities. The measuring device shall
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10.

measure and lecord daily florvs, peak hour fìow, monthly peak florvs, and total
monthly flows.

9.2 The Tribe shall, at the Tribe's sole expense, procluce monthly reports of
Wastewater dischalge which shaìl inclucle: total use for the month, daily use each

day, average daily use, and peak hour flow. The flow shall be measured at a point
agreeable to the City Engineer, or his or her designee.

PENALTY FOR EXCEEDING CAPACITY SERVICE.

10.I In the event that the Tribe exceeds its Capacity Service, as specified in Section 8

hereof and Sections 4.7 and 5.2 of the Agreement, oL takes steps which would
cause it to exceed its Capacity Service without acquiring or providing additional
capacity, the City shall notify the Tribe, pursuant to Section 8 of the Agreement,
to obtain compliance with these Operatìng Requirements and the Agreement.

10.2 If for any reason the Tribe exceeds its ADWF Capacity Service as measured by
the average daily wastewater flow in any seven (7) day period, it shall pay excess

Capacity Service surcharges. The surcharge for the capacity used in excess of
capacity shall be one and a half (1,5) tirnes an amount equal to the otherwise
applicable cost per gallon of Wastewater Service Charges.

10.3 If for any reason the Tribe exceecls its PWWF' Capacity Service lor any single
hour period, it shall pay excess Capacity Service surcharges. The surcharge for
the capacity used that hour in excess of capacity shall be ten (1 0) times an amount
equal to the otherwise applicable cost per gallon of the Wastewatcr Service
charges.

10.4 In addition to the above excess Capacity Service surcharges, if for any reasonthe
Tribe exceeds its ADV/F Capacity Service as measurecl by the average daily flow
in any seven (7) day period or PWWF Capacity Service for any single hour
period, the Tribe shall submit a plan tc¡ the Citv to obtain compliance with these

Operating Requirements and the Agreemenl and to reduce the flow to the capacity
allotted. The Tribe shall submit the plan to the City within thiúy (30) days of
exceeding the Capacity Service allotted.

LIMITÄTIONS, PROHIBITIONS AND ACTIONS. The Tribe shall compiy with the

following limitations, prohibitions and actions:

1 1.I The Tribe shall enforce se\ryer use requirements which shall prevent the Inflow to
Tribal Facilities of storm and surface waters, roof drainage, and cooling water,
and to identify and to abare existing surface water Inflows.

Il.2 The Tribe shall minimize Infiltration of groundwater and storm water into Tribal
Facilities through:

lI.2.I Proper design, inspection of construction and testing of new sewers.

OAR#4833-4614-8367 v2
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1I.2.2 Provicle adequate building code inspection governing construction of
sewers and enforcetnent thereof.

11.2.3 Maintenauce of a prograrn of sewer inspection and repair and of
replacement of defective sewers'

11.3 The Tribe shall video inspcct and smoke test the Tribal Facilities ín accordance

with the City's standards each five (5) years. All defects found shall be rcpaired

in accordance with the City's standards. Evidence of such expenditures shall be

included in the arurual SSMP Audit.

11.4 The Tribe shall enf'orce sewer use requirements including Industrial Waste

Discharge Program requirernents which shall prohibit the discharge of substances

which rnay be hazardous or which may impair the structures, equipment,

functions, processes, or the quality of the end products of the City Sewage

System, and w'hich shall require control of the quantity, rate of flow, and

concentration of Compatible Pollutants, of Incornpatible Pollutants, and of toxic
substances.

11.5 Project Sewage discharged by the Tribe to the City Sewer Systern shall comply
with thc following requirements:

11.5.1 Meet requirements with respect to quality, characteristics, ancl prohibited
substances contained in the Rohnerl Park Municipal Code and applicable

regulations.

11.5.2 Not contain undissociated hydlogen sulfide to the extent that the hazard o[
odor nuisance or damage to sewers and other structures occurs at the point
of discharge. Hyclrogen sulfide levels shall be maintained such that they

do not create an odor and such that clissolved sulfide is below 0.1 mgil
measured at the encl of the force main. Treatment may be required to

achieve tliis requirement.

1l.6 The Tribe shall notify the City of actual or irnpencling violations of the provisions
ofthis Section I l, as provided for in Section 12 hereof.

REPORTING.

I2.l SU,F-RTTORTING OF NON-COjVIPLIANCE WITH OI,ERATING RnQulnBn'rENTS,

AcRrnurruT oR LAWS

l2.l.l The Tribe shall self-repcrt to the City as soon as practicable but no later
than three (3) days after díscovery of any violation, exceeclance or non-
compliance with these Operating Requirements, the Agreement, or with
the Regulations, any applicable lar.vs, rules, or regulations. In addition, the
Tribe shall report to the City any actions or system problems that might
lead to arry violation, exceedance or non-compliance with the same.
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12.1.2 In the everrt that the Tribe fails to self-report any actual or potential

violation, exccedance oI non-compliauce, this failure to self-report shall

be a violation of these Operating Requirements and the Agreement and

shall constitute a Tribal F-acilities default under Section I of the

Agreement.

12.2 RBpon'uxc oF OvBRFLow.

12.2.1 lmmediate Reporting to City. Immediately after the Tribe becomes

aware of the circumstances, the Tribe shall orally repoft to the City
Engineer any Overflow fiom a l'ribal Facility. At a minimum, the report
shall identify: (i) the location of the Overflow; (ii) the receiving water (if
there is one); (iii) the duration of the Overflow; and (iv) the estimated

volnme of the Overflow.

12.2.2 Written Reports to City. The Tribe shall also provide a written report to

the City Engineer regalding any Overflow as sooll as practicable but no

later than three (3) business days after the Tribe becomes aware of the

circumstances. l'he written report shall contain a description of:

(a). The location of the Overfìow;

(b). The receiving water (if there is onc);

(c). An estimate of the volume of the Overflow;

(c1). A description of the sewer system component fi'om which the
release occurred (e.g., manhole, constructed Overflow pipe,

crack in pipe);

(e). The estimated date and time when the Overflow began and

stopped or will be stopped;

(Ð. The cause or suspected cause of the Overflow;

(g). Steps taken or planned to reduce, eliminate, and prevent

reoccurrence of the Overflow and a schcdule of major
milestones for those steps;

(h). An estimate of the numbel of persons who came into contact

with wasten'ater from the Overflow; and

(i). Steps taken or planned to mitigate the impact(s) of the

Overflow and a schcdule of major milestones for those steps.

12.2.3 RnpoRrs ro rHE Srart. The Tribe shall be solely responsible fbr

reporting any Overflow fi'om a Tribal Facility to the appropriate state and
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Federal entities and shall include a plan for such reporling in its SSMP

program, provided for in Seclion 14 hereof.

13. RECORD KEEPING, INSPECTION AND COPYING

13.1 Rccono KeBpINc.

13. I .l The Tribe shall maintain a recorcl of the following information fbr a period

of at least seven (7) years from the clate of the u'ritten report:

(a). Any consfl'uction plans, approvals and certifications for the

Tribat Facilities, Reoycled Water Facilities ancl Dedicated
Facilities.

(b). Any O&M Plans and records relating to Tribal Facility or
Recycled Water Facilities operation and maintenance activitics.

(c). Any report or audit submitted under Sections 12 and 14 hereof;
a.nd

(d). Any reporl, including work orders that are associated with
investigation of system problems related to an Overflow, that
describes the steps taken or plannccl to reduce, eliminate, and

prevent reoccurrence of the Overflow, or that documents

system performance.

13.2 In¡spncrIoN AND CoPYING oF Docuiup¡¡rs.

13.2.1 The City may inspect and copy and all of Tribe's reoords related to the
Agreement and these Operating Requirements at any time, immediately
after the City gives notice to the Tribe, cluring business hours, ancl at any

other time that a Tribal employee is available onsite with physical acccss

to offices, including offl-site facilities, where the records are kept' The
Tribe shall cooperate with, and cannot tefuse, the inspection and copying,
provided that thc City inspectors cannot require copies of records in such

volume that it unreasonably interferes with the nomal functioning of the

Tribal Facilities or Recycled Water Facilities.

13.2.2 In lieu of onsite inspection and copying of records by its inspectors, the

City may request in writing that the Tribe provide copies of such records

as the City deerns are reasonably necessary to ensure compliance with the

terms of the Agreement and these Operating Requirements. The City's
written request shall describe those records requested to be copied with
sufficient specificity to reasonabiy identify the requested documents.

Within ten (10) days after it receives the request, or such other time as the

City may agree in writing, the Tribc shall provide one copy of the

requested records to the City. An electronic version of the requested
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recoïds may be submittcd to the City in lieu of a paper copy so long as the

softrvare required to access the electronic version is reasonably available

to the City and the City cloes not object.

13.2.3 Notwithstanding any other provision of the Agreement or these Operating

Recluirements, the City shall not be denied access to records, equipmenl,

or places where such access is leasonably necessal'y to ensure compliancc

with the Agreement or these Operating Recluirements or to conduct or

complete an ínvestigation of suspected criniinal activity in corulection

with thc Tribal F'acilities or Recycled Water Facilities.

t4. sEwER SYSTEM MANAGEMENT PLAN (SSMP).

14.1 CoruponptqTS oF SSMP PnocRau.

14.1.1 Priorto receiving Wastewater Service from City, the'l'ribe shall develop

and implement a Sewer System Management Plan (SSMP) and submit the

plan to the City Engineer, The SSMP must inclucle the following
components:

(a). Coliection system management goals;

(b). Organization of pet'sonnel, including the chain of commancl

and communications;

(c). Overflow emergency response platr;

(d). Fats, oils, and grease (FOG) control program;

(e). InfloWlnfiltration control;

(Ð Testing standar'ds and inspection requirements;

(g). Measures and activities to maintain the Tribal Facilities;

(h). Design and construction standards;

(i). Capacity management;

û). Monitoring plan for SSMP program effectiveness; and

(k) Periodic SSMP Audits, periodic SSMP updates, and

implementation of program improvements.

14.2 SSMP Pnocn¡rlvt Auurs. Beginning no later than the twenty four (24) months

after tlie Commencement Date, the Tribe shall conduct an annual comprehensive
audit, evaluating its SSMP program, including its deficiencies and steps to
respond to them. A copy of the audit shall be provided to the City within ten (10)
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days of its completion.

14.3 Conlvru¡ucATloNs. The Tribe shall cornmunicate on a regular basis with the

City on the implcmentation and perfbrrnance of its SSMP program and shall allow
the City to provicle input to the Tribe as the SSMP program is developecl and

implemented.

I5. RECYCLED WATER

i5.1 Provided that the conditions precedent established in Section 4.8 of the

Agreernent are satisfied, the City shall provide Recycled Water Service to the

Tribe. The Tribe shall usc no more than 3 million (3,000,000) gallons per tnonth

of recycied waler for irrigation, toilet flushing, and cooling purposes for the

Project. The Tribe shall make no other use of rccycled water without prior

written approval by the City Manager, or his or her designee, which shall not be

unreasonably withhcid. The Tribe shall not extend recycled water use to ally

other property besicles the Project Area'

15.2 The Tribe is required to and shall comply with and enforce all City ruies,

ïegulations and standards fbr recycled water use as may be establishecl by the City
and amended from time to time.

15,3 The Tribe shall design, construct, operate and maintain thc Recycled Water

Facilities within the Project Area, at its sole expense, per the City rules,

regulations and standards for recycled water use in cfI'ect at the time, At the

completion of construction and inspection and approval of the Recyclcd Water

Facilities, the Tribe shall submit record drawings to the City'

15.4 The Tribe shall designate a Site Supervisor for the Project Areawho shall attend

training provided by the City or its agent, at the Tribe's sole expense. The Site

Supervisor shall be available, or have a designated staff available, at all tirne to

assuïe 24-hour system covetage and prompt response to operational issues. The

hibe shall notify the City within ten (10) days in the event that a new Site

Supervisor is designated for the Project.

15.5 The primary application of recycled rvater f'or irrigatiorl purposes shall occur

between the hours of 8:00 PM ancl 7:00 AM. if application is made outside this

period of time, the Site Supervisor shall be onsite managing the application of
recycled water to minimize runoff, overspray and pubiic contact.

15.6 The Tribe shall ensure that there are no cross connections between the potable

water system and the recycled water system.

15.7 The Tribe shall conduct regular inspections and preventive maintenance to ensure

the recycled water system is operated per the rules, regulations and standards for
recycled water use in effect at the time. If violations, failures or emergencies are
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16.

noted, the Tribe shall immediately contact the City by phone and follow
directions provided by the City.

15.8 The Tribe shall keep accurate recorcìs of all lecycled water system maintenattce

and inspections. Self-inspection documentation shall be submitted to the City
periodically, as required by the City.

VERIFICATION AND SIGNING OF DOCUMENTS.

16.1 All documents provided to the City under these Operating Requiretnetrts shall be

signed by both the Tribal Chair and the certified wastewater collection systems

operator,

16.2 Pursuant to the provisions of 18 U.S.C. {i 1001, relating to fi'aud and false

statements, and the provisions of Section 309(c)(2) of the Act goveming false

statements, representations, or cerlifìcation in repofis required under the Act, any

person who knowingly makes any false statements, representation, or certiíìcatiori
in any application, record, report, plan, or other document filed or required to be

maintained for the City of Rohnert Park Municipal Code, a wastewater discharge

permit, or who falsifies or tampers with or knowingly renders inaccurate any

monitoring device or methocl requirecl under the City of Rohnert Park Municipal
Code, shall, upon conviction, be punished by a fine of not more than ten thousand

dollars ($ 10,000.00) or imprisonment for not more than six months, or both.
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A. INSURANCE REQUIREMENTS

1. Within ten (10) days after award of the Agreement, l'ribe shall promptly obtain, at

its own expense, all the insurance described in this section, and submit coverage verification for

review and approval by the City. This insurance shall be in addition to any other form of
insurance or bonds required under the terms of the Agreement.

Tribe shall not commence work under the Agreement, until such insurance has been approved by

the City. Such insurance shall remain in full force and effect at all times. In addition, the

Commercial General Liability Insurance shall be maintained for a minimum of five (5) years

after final completion and acceptance of the Dedicated Facilities.

2. Companies writing the insurance under this article shall be authorized to do

business in the State of California. Insurance is to be placed with insurers with a current A'M'
Best's rating of no less than A:VII.

3. Nothing contained in these insurance requirements is to be construed as limiting
the extent of Tribe's responsibility for payment of damages resulting from its operations under

this Agreement. Coverage required hereunder shall operate as Primary insurance.

4. Tribe shall procure, pay for, and maintain throughout the duration of this

Agreement the following insurance coverage:

a. Commercial General Liability coverage (lnsurance Services Office form
number CG 0001 - "occurrence" form).

b. Insurance Services Office form number CA 00 01 covering Automobile Liability,
including symbol 1 "any auto."

c. Workers' Compensation insurance as required by the Labor Code of the State of
California, with Statutory Limits, and Employers Liability insurance.

d. The Commercial General Liability Insurance shall contain no endorsements

limiting coverage beyond the hasic policy coverage grant for any of the

following:

. Explosion, collapse or underground hazard (XCU)

o Products and completed operations

o Pollution liability

o Contractualliability

5. Tribe shall maintain insurance limits of no less than:
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a' commercial Gencral Liability: Five Million Dollars ($5'000'000) combined single

limit per occurrence for all covered losses and no less than Ten Million Dollars

($ I 0,000,000) general aggregale'

b. Automobile Liability: Thlee Million Dollars ($3,000,000) cornbined single limit
per accident for bodily injury and propetty damage.

c. Workers' Compensation and Employers Liability: Workers' Compensation limits
as required by the Labor Code of the State of California, with Statutory Limits,

and Employers Liability Insurance with limits of no less than One Million Dollars

(S1,000,000) per accident for bodily injury or disease.

d. Pollution and/or Asbestos Pollution Liability: One Million Dollars (S1,000,000)

per each occurrence and a Two Million Dollars ($2,000,000) policy aggregate. lf
coverages are written on a Claims Made form: (a) the "Retro Date" must be

shown and must be before the date of the contract or the beginning of contract

work, (b) insurance must be maintained and evidence of insruance must be

provided for at least frve (5) years after completion of contract work, and (c) if
coverage is canceled or non-renewed, and not replaced with another claims made

policy form with a "Retro Date" prior to the contract effective, date, Contractor

must purchase 'extended reporting' covetage for a minimum of five (5) years after

completion of contract work..

At the option of Tribe, primary limits may be less than required, with an Umbrella Policy
providing the additional limits needed. This form of insurance will be acceptable provided that

the Primary and Umbrella Policies both provide the insurance coverages herein required,

including all additional insured requirements. The Umbrella Policy shall be provided on a

"following form" basis with coverage at least as broad as provided on the underlying commercial

General Liability insurance.

6. Endorsements - Originals of the following endorsements shall be attached to the

liability insurance policy and delivered to City:

a. The Commercial General Liability policy of insulance shall be endorsed to name

as additional insureds the City and all of its elected and appointed officials,
directols, officers, employees, agents, construction manager, and servants, using

ISO Form CG 2010 with an edition prior to 2004. Additional insureds shall also

be covered for completed operations, either in the additional insured endorsement

or through a separate endorsement such as CG 20 37.

b. The policy shall be endorsed to provide primary coverage to the full limit of
liability stated in the declarations, and provide that if the additional insureds have

any other insurance or selÊinsurance against the loss covered by this policy, that

other insurance shall be excess insurance and not contribute with Tribe's policy.

c. Failure to comply with reporting provisions of the policies shall not affect

coverage provided to the City, its officials, employees or volunteers.
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d. Coverage shall state that Tribe's insurance shall apply separately to each insured

agai¡st whom clajm is made or suit is brought, except with respect to the limits of
the insurer's liabilitY.

e. Thc insurer shall waive all rights of subrogation against the City, its officials,

employees, and agents for losses arising fiom work performed by or on behalf of
Tribe for the City.. Tribe agrees to obtain any endorsement that may be necessary

to effect this waiver of subrogation, but this provision applies regardless of
whether or not the City has received a waivel of subrogation endorsement from

the insurer.

f. An endorsement shall be attached which states that the coverage is primary

insurance and that any insurance or self-insurance fund maintained by or available

to the City or any of its officers, agents, employees or volunteers shall be in
excess of Tribe's insurance and shall not be called upon to contribute to a loss

covered by the policY.

g. The policy must provide that it shall not be cancelled, suspended, voided or

changed nor may the "retroactive date" of the policy or any renewal or

replacement policy be changed without thirty (30) days prior written notice to the

CitY.

h. A cross-liability endorsement must be included to the effect that each insured is
covered as ifseparate policies had been issued to each insured'

i. The liability coverage may be either on a blanket basis or a policy which

specificaily identifies this agreement with a contractual liability endorsement.

7.. Subcontractors - The liability insurance shall not require Tribe to have its

subcontractors named as insureds in Tribe's policy, but the policy shall protect Tribe from

contingent liability which may arise from operations of its subcontractors. Tribe shall require

and verify that all subcontractors maintain insurance meeting all the requirements stated herein'

8. Coverage shall not extend to any indemnity coverage for the active negligerrce of
the additional insured in any case where any agreement to indemnify the additional insured

would be invalid under Civil Code Section 2782(b).

9. Workers' Compensation Insurance certificate - Section 3700 of the Labor Code

requires every employer to be insured against liability for Workers' Cotnpensation or to
undertake self-insurance in accordance with the provisions of that code, and to comply with such

provisions and have Employers' Liability limits of $1,000,000 per accident for bodily injury or

disease before commencing the performance required under the Agreement.

10. Builder's Risk Insurance - "All Risk or Special Form" Builder's Risk Insurance on

a replacement cost basis, in an amount equal to the full replacement eost of the Tribal Facilities
and Dedicated Facilities on a completed value basis, including coverage for 'soft costs' such as

design, engineering and construction management fees, covering all risks of loss, including but

not limited to, fire, lightning, windstorm, hail, explosion, riot, riot attending a strike, civil
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commotion, srnokc damage, damage by aircraft or vehicles, vandalism a:rd malicious mischief,

theft, collapse, flood, and earthquake. This insurance shall name the City of Rohnerl Park, its

electecl and appointed officials, employees, agents and servants ancl Tribe as insureds, as their

interests may appear, and shall include coverage including, but not limited to, all damages or loss

to the Tribal Facilities and Dedicated Facilities and to appufienances, to materials and equipment

to be used on the Project while the same are in transit, stored on or off the project site, to

construction plant and temporary slructures.

Builder's Risk Insurance policies shall contain the following provisions:

a. The City shall be named as loss payee.

b. The insurer shall waive all rights of subrogation against the City'

c. Builder's Risk Insurance may have a deductible clause not to exceed the

following limits: 

. if, pursuant to section 7i05 of the public contract code, the city requires

coverage for any damage to the work caused by an "Act of God," as

defined by Section 7105(bX2) of that Code, and has set forth the amount

of the work to be covered and the insutance premium for such coverage as

a separate bid item, the deductible for such coverage shall not exceed five
percent (5%) of the value of the Tribal Facilities and Dedicated Facilities
at risk at the time of the loss.

¡ All other perils: $5,000.

Tribe shall be responsible for paying any and all deductible costs. The policy shall provide the

City the right to occupy the premises without termination of the policy until acceptance of the

project.

11. Proof of Coverage - Before proceeding with the work under this Agreement,

Tribe shall fumish the City with certificate(s) evidencing issuance of all insurance mentioned

herein, copies of the policy declaration or information page(s) and endorsements. The

certificate(s) and endorsements for each insurance policy are to be signed by a person authorized

by that insurer to bind coverage on its behalf. The certificates are to be on amended ACORD
forms and ISO endorsement forms or equivalent endorsement forms acceptable to the City. The

certificate(s), policy declaration or information page(s), and endorsements a¡e to be received and

approved by the City before work commences. Endorsements are not requirecl for Workers
Compensation or Builder's Risk Insurances. Such cenifrcates of insurance shall provide that the

insurance policy shall not be cancelable, be subject to non-renewal, or otherwise be subject to

material modifìcation, except with thirly (30) days' prior written notice to the City. Tribe shall

also provide certificate(s) evidencing renewals of all insurance required herein, at least ten (10)

days prior to the expiration date ofany such insurance.

12. Any deductibles or self-insured retentions must be declared to and approved by

the City. At the option of the City, either: the insurer shall reduce or eliminate such deductibles

or self-insured retentions as respects the City and other additional insureds; or Tribe shall
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procure a bond guaranteeing payment of losses and related investigations, claim aclministration

and defense expenses.

13. In the event of the breach of any provision of this paragraph, or in the event of
any notices received which indicate any required insurance coverage will be diminished or

canceled, City, at its option, may, notwithstanding any other provisions of this Agreement to the

contrary, immediately ieclare a material breach of this Agreement and suspend all further work

pursuant to this Agreement.

14. The Tribe acknowledges and agrees that any actual or alleged failure on the part

of City to inform Tribe of non-compliance with any insurance requirement in no way imposes

any additional obligations on City nor does it waive any rights hereunder in this or any other

regard.

15. The City reserves the right to modify these requirements, including limits, based

on the nature of the risk, prior experience, insurer, coverage, or other special circumstances.
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EXHIBIT I:

RnsoluuoN AurHoRIzINc LIMITED WAIVER oF SovEREIcN IMMUNITY



FeoeHxeu
lruonxsoF

GENERAL COUNCIL RESOLUTION
CH€KIÀ

FEDERATED II{DIANS OF GRA.TON RANCHERIA

AReSOlurloil AutnoRrzlNc A Lnratno Werven of'SOveRrlCWIt,Onr¡nfvlNFevonon um

CIry or Rornrnnr P¡nx wru R¡spncT To THE Jor¡qr E>cncISE oF PownRs Acn¡eNßNr roR

WesmwernR SPRvlces

GENER{L COUNCIL RESOLUTION NO-: GC-12-16

DATE APPROVED : Jwte 9, 2012

WIIEREAS: the Federated Indians of Graton Rancheria ("Tribe") is a federally recognized

tribe, organized pursuant to the Constitution of the Federated l-ndians of Graton

Rancheria, approved by the Secretary of the Interior on December23,2002
("Constitution"); and

\YHEREAS: Article III, Section I of the Constitution provides that the goveming body of the

Tribe is the Tribal Council; and

WHEREAS: Article VI, Section I provídes the Tribal Council with the authority to negotiate

and conclude agreemènts with local govemments on behalf of the Tribe; and

WHEREAS: Article VI, Section 2 of the Constitution resen/es to the General Council the

pouier to waive the Tribe's sovereign immunity to unconsented suit; and

WHEREAS: on October l,20l0,pr:rsuant to the Graton Rancheria Restoration Act(25 U.S.C.

$ 1300n-3), the Brueau of lndian Affairs of the United States Department of the

Int".ior acceptqd title to that certain property comprising approximately 254 acres

of land in Sonoma Counfy into trust for the benefit of the Tribe as part of the

Tribe's Resen¡ation ("Trust Lands'); and

WHERI,AS: the Tribe intends to use its Trust Lands forthe operation of a gaming enterprise

pursuant to the terms of the Indian Gaming Regulatory Act of 1988, codified at25

U.S.C. 92701 et seq., ('IGRA"); and

WHEREAS: prior to the Trust Acquisition, the National Indian Gaming Commission ('îTIGC")

prepared and finalized an Environms¡tal TmFact Statement evaluating the

environmental consequences for the consùrrction and operation of the Tribe's
proposed gaming enterprise prxsuant to the National Environmental Policy Act;

and

WHEREAS: on October 15,2012, a.fter the trust acquisition, the NIGC published a Record of
Decision ("ROD') for the proposed project concluding that the newly acquired

Trust Lands a¡e Indian lands which are eligible for gaming pursuant to IGRA and

adopting a reduced intensity casino and hotel project as the preferred action
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altemative (.'Project") to be built on approximately 66 acres of latrd located on the

northeastern porúott of the Trust Lands and situated within the City of Rohnert

park's (..City-'s") urban growttr boundary and adjacent to the City limits; and

WHEREAS: the Tribe desi¡es to connect the Project to the City's sewer system in order to

receive Wastewater Services for the Project; and

WHEREAS: The Tribal Cor.ncil, with the assistance of legal counsel, has negotiated a Joint

Exercise of Powers Agreement between the City and the Tribe ('Agreement');

and

WHEREÁ.S: the Tribal council, having considered the matter in accordance with tribal law, has

determined that it is in the best interests ofthe Tribe to enter into the Agreement

to receive wastewater services for the Project; and

WHEREAS: the Agreement requires the Tribe to provide a limited waiver of the Tribe's right

to assert sovereign immuûity in favor of the City, a waiver of the doctrines of
exhaustion of triãal remedies or comity, and a consent to mediation of disputes

and the enforcement of remedies related thereto; and

\ryHEREAS: the Tribal Council has requested that the General Counsil exercise the Tribe's

sovereign rigbt to 
"*pr"rily 

and unequivocally provide such waivers with regard

to disprites arising under or in connection with the Agreement; and

WHEREAS: the City has requested that the General Counoil ratiff the Agreement and

authorize ttre Tribat Chair to execute and deliver the Agreement to the appropriate

City officials to the extent such approval may be necessary or appropriate trnder

Tribal law; and

WIIERE¡S: The General Council has fuIl power and authority to adopt this Resolution
gnder the Constitution and other applicable Tribal and federal laws and this

Resolution does not conflict with any Tribal or federal law or require approval

ofany other Tribal entþ that has not been obtained'

NOW, THEREFORE, BE IT RESOLVED TIIAT the General courcil hereby consents to and

expressly, unequivocally and irrevocably: (i) waives the Tribe's right to assert sovereign

i-t"*rity in favor of thé City as to disputes arising r:nder, o¡ in connection with, the Agreement

and any other agreement exLcuted by the Tribe in connection with the Agreement, (ii) waives

any requirement that disputes be hea¡d in a court or other dispute resolution forum of the Tribe,

wúethei under the doctrines of exhaustion of Tribal remedies, comity, o¡ otherwise; and (iii)
consents to the jurisdiction of state and federal courts and to mediation as well as the application

of the laws of the state of Califomia to govern and interpret the Agreement (collectively

"Waivers").

BE IT I'URTITER RESOLVED THAT the General Council ratifies the Tribal Chair's

execution and delivery of the Agreement to the appropriate Cíty officials.
Page 2 of3

Res#GC-l2-16



BE IT F,URTIIER RESOLVED TIIAT the recitals to this Resolution are true and correct and

material hereto,

BE IT FURTHER RESOLVED THAT this Resolution is in addition to and shall not supersede

ãr-"*tirrgom any prior or fulure consent by the Oenffsl CorrnciÏ t'o waive the Tribe's sovereign

t"r-r-t y in favoi of the City, including, Uut not limited, to, the sovereign immunity waiver

piãrfaf*dcr the Memorandum of Understanding dated Gctober 14,2003'

BE IT F,IIRTI{ER RESOL\¡ED THAT the General council represents an$ walrants that the

Wuiu"r, approved ¡nder this Resolution on behalf of the Tribe a¡e valid' enforceable and

effective and hereby determines that no laws, ordinances' resolutions or other actions of the

Tribe or any of the agencies or insrumentalities of the Tribe, either written or established by

custom or tradition, ptãnruit the General Council from approving this Resolution'

BE IT FURTHER RESOL\IED THÀT the General council confirms that any law' ordinatrces'

judgments, decisions, orders, resolutions, rules, regulations or other action' of the Tribe, any

instrumentality or agency of the Tribe, or any of the office"s,employees, or agents, of the

foregoing, whãther *rittãrr, unwritten or established by tradition that are in effect and are in

conflict with or inconsistent with the terms of this Resolution, the hansactions contemplated

herein, or any provision set forth in the Agreement, ate hereby tepealed and annulled with

,.rp""i to thá transactions apploved by this Resolution to the extent of such conflict or

inconsistency, and this Resolution shall supersede the same'

BE IT FURTIIER RESOLVED THAT the General council agrees notto pass or adopt any

law, ordinances, judgments, decisions, orders, resolutions, rules, regulations or other action' of

Ur* i'¡U", any instrumental,ity of agGncy of the Tribe, oî 8ny of the officers, employees, or

ug""tr, 
"iUtåforegoing, 

whether õtitt"o" rmwritteno¡ established bylradition,- of any nature that

iäpuir* ¡re obligatiooJåf m* ttibe under this Resolution or that would rescind or modiff these
'Vy'aivers.

CERTIFICATION

We the rmdersig¡ed hereby certify thSt the foregoing resolution was presented and duly adopted

by the General 
-Meorbership 

oo ttt" 9ü day of June, i012, ata General Council meeting at which

u!*u*¡11 of røgistered votãrs was prssent, by a vote of eighfy-seven (87) for, none opposed, and

none abstaining, *d that said Resólution has not been rescinded or amended in any way.

Greg Sarris, Tribal Chair

Res#GC-l2-16
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