
RESOLUTION NO. 2011.99

A RESOLUTION OF'THE CITY COT]NCIL OF THE CITY OX'ROHNERT PARK
AUTHORIZING AND APPROVING A CONSULTAT\T SERVICES AGREEMENT

wrTH Er\-VTRONMENTAL SCTENCE Ä.SSOCIATES (ESA) FOR PREPARATION OF
EIIVIRONMENTAL DOCUMENTS FOR TITE NORTHEAST SPECIFIC PLAN AREA

WHEREAS, the City desires to obtain consultant services for additional environmental

work and the preparation of environmental documents in connection with the Northeast Specific

Plan area; and

WHEREAS, Environmental Science Associates ("ESA") is qualified to perform these

services.

NO\il, THEREFORE, BE IT RESOLVED by the City Council of the City of Rohnert

Park that it does hereby authoize and approve an agreement by and between Environmental

Science Associates (ESA), a Califomia corporation, and the City of Rohnert Park, a municipal

corporation, for preparation of environmental documents for the Northeast Specific Plan area.

BE IT FURTHER RESOLVED that the City Manager is hereby authorized and

directed to take all actions to effectuate this agreement for and on behalf of the City of Rohnert

Park, including execution, if necessary,insubstantially similar form to the agreement attached

hereto as Exhibit'ç4," subject to minor modifications by the City Manager or City Attomey.

DULY AND REGULARLY ADOPTED this 25ú dayof October ,2011.

CITY OF ROHNERT PARK

-!eHIEeì;

AHANOTU: AYE CALLINAN: KENZIE: AYE STAFFORD: AYE BELFORTE: AYE
AYES: (4) NOBS: (O) ABSENT: (l) ABSTAIN: (0)



City of Rohnert Park
130 Awam Ave.

Rohnert Park, CA 94928

CONSULTANT SERVICES AGREEMENT

THIS AGREEMENT is entered into as of the _day of
20ll,by and between the CITY OF ROHNERT PARK ("City"), a California municipal
corporation, and Environmental Science Associates ("Consultant"), a Califomia corporation.

Recitals

WHEREAS, City desires to obtain preparation of environmental document services in
connection with the North East Specífic Plan area;

WHEREAS, Consultant hereby wanants to the City that Consultant is skilled and able to
provide such services described in Section 3 of this Agreement; and

V/HEREAS, City desires to retain Consultant pursuant to this Agreement to provide the
services described in Section 3 of this Agreement.

Aereement

NOW, THEREFORE, in consideration of their mutual covenants, the parties hereto agree
as follows:

1. Incomoration of Reçitals- The reçitals set forth above, and all defined terms set
forth in such recitals and in the introductory paragraph preceding the recikls, are hereby
incorporated into this Agreement as if set forth herein in full.

2. Proiect Coordination.

A- Citv. The City Manager or his/her designee, shall represent City forall
purposes under this Agreement. The Planning and Building Manager is hereby designated as the
Project Manager. The Project Manager shall supervise the progress and execution of this
Agreement.

B. Consultant. The Consultant shall assign Karl Heisler to have overall
responsibilþ for the progress and execution of this Agreement for Consultant-

3. Scope and Performance of Services

A. Scone of Services. Subject to such policy direction and approvals as the
City through its staff may determine from time to time, Consultant shall perform the services set
oui in the "scope of 'Work" 

attached hereto as Exhibit A and incorporated herein by reference.

B. Time ofPerformance. The services of Consultant are to commence upon
receipt of a written notice to proceed from City, but in no event prior to receiving a fully
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executed agreement from City and obtaining and delivering the required insurance coverage, and
satisfactory evidence thereof to Crty. The services of Consultant are to be completed not later
than June 30,2072. Consultant shall perform its services in accordance with the schedule
attached hereto as Exhibit A, and incorporated herein by reference. Any changes to these dates
in either this Section 3 or Exhibit A must be approved in writing by the Project Manager.

C. Standard of Ouality. City relies upon the professional ability of
Consultant as a material inducement to entering into this Agreement. All work performed by
Consultant under this Agreement shall be in accordance with all applicable legal requirements
and shall meet the standard of quality ordinarily to be expected of competent professionals in
Consultant's field of expertise.

4- Compensation and Method of Par¡ment

A. Compensation. The compensation to be paid to Consultant, including
both payment for professional services and reimbursable expenses, shall be at the rate and
schedules attached hereto as Exhibit A, and incorporated herein by reference. However, in no
event shall the amount City pays Consultant exceed Eighteen Thousand Seven Hundred Forry-
Five Dollars ($18,745.00). Payment by City under this Agreement shall not be deemed a waiver
of unsatisfactory work, even if such defects were known to the City at the time of payment..

B. Timing of Pa)¡ment. Progress payments will be tied to completion of tasks
so that all payments are proportional to the work completed. A copy of the progress paSrment
schedule is attached to the rate and schedules set forth in Exhibit A.

C. Changes in Compensation. Consultant will not undertake any work that
will incur costs in excess of the amount set forth in Paragraph 4(A) without prior written
amendment to this Agreement. '

D. Taxes. Consultant shall pay all taxes, assessments and premiums under
the federal Social Security Act, any applicable unemployment insurance contributions, Workers
Compensation insurance premiums, sales taxes, use taxes, personal property taxes, or other taxes
or assessments nolv or hereafter in effect and payable by reason of or in connection with the
services to be performed by Consultant.

E. No Overtime or Premium Pay. Consultant shall receive no premiun or
enhanced pay for work normally understood as overtime, i.e., hours that exceed forty (a0) hours '

per work week, or work performed during non-standard business hours, such as in the evenings
or on weekends. Consultant shall not receive a premium or enhanced pay for work performed on
a recognized holiday. Consultant shall not receive paid time off for days not worked, whether it
be in the form of sick leave, administrative leave, or for any other form of absence.

F. Litieation Support. Consultant agrees to testiff at City's request if
litigation is brought against City in connection with Consultant's work product. Unless the
action is brought by Consultant or is based upon Consultant's negligence, City will compensate
Consultant for the preparation and the testimony at Consultant's standard hourly rates, if
requested by City and not part of the litigation brought by City against Consultant.
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5. Amendment to Scope of Work. City shall have the right to amend the Scope of
Work within the Agreement by written notification to the Consultant. In such even! the
compensation and time of performance shall be subject to renegotiation upon written demand of
either party to the Agreement. Consultant shall not cornmence any work exceeding the Scope of
Work without prior written authorization from the City. Failure of the Consultant to secure
Cþ's written authorization for extra or changed work shall constitute a waiver of any and afl
right to adjustnent in the contract price or time due, whether by way of compensation,
restitution, quantum meruit, etc. for work done without the appropriate City authorization.

6. ' Term. This Agreement shall conlmence upon its execution by both parties and
shall continue in full force and effect until completed, amended pursuant to Section 21, or
otherwise terminated as provided herein.

7. Inspection. Consultant shall furnish City with every reasonable opporiunify for
City to ascertain that the services of Consultant are being performed in accordance with the
requirements and intentions of this Agreement. All work done and all materials fumished, if
any, shall be subject to the Project Manager's inspection and approval. The inspection of such
work shall not relieve Consultant of any of its obligations to fulfill the Agreement as prescribed.

8. Ownership of Documents. Title to all plans, specifications, maps, estimates,
reports, manuscripts, drawings, descriptions and other final work products compiled by the
Consultant uuder the Agreement shall be vested in City, none of which shall be used in any
manner whatsoever, by any person, firm, corporation, or agency without the expressed written
consent of the City. Basic surûey notes and sketches, charts, computations, and other data
'prepared or obtained under the Agreement shall be made available, upon request, to City ri¡ithput
restriction or limitations on their use. Consultant may retain copies of the above-described
information but agrees not to disclose or discuss any information gathered, discussed or
generated in any way through this Agreement without the writtenþermission of City during the
term of this Agreemen! unless required by law.

9. Emplovment of Other Consultants. Speci.alists or Experts. Consultant will not
ernploy or otherwise incur an obligation to pay other consultants, specialists or expefs for
services in connection with this Agreement without the prior written approval of the City.

10. Conflict oflnterest

A. Consultant covenanis and represents that neíther it, nor any officer or
principal of its firm, has, or shall acquire any investment, income, business entity, interest in real
property, or other interest, directly or indirectly, which would conflict in any manner with the
interests of City, hinder Consultant's performance of services under this Agreement, or be
affected in any manner or degtee by performance of Consultant's services hereunder. Consultant
further covenants that in ihe performance of the Agreement, no person having any such interest
shall be employed by it as an officer, employee, agent,or subcontractor without the express
written consent of the City. Consultant agrees to at all times avoid conflicts of interest, or the
appearance of any conflicts of interest, rith th" interests of the City in the performance of the
Agreement.

1208604v1 80078/0A]2

-3-

Revised: l0l27ll0



B. Consultant is not a designated employee within the meaning of the
Political Reform Act because Consultant:

(1) will conduct research and arrive at conclusions with respect to its
rendition of information, advice, recommendation, or counsel independent of the control and
direction of the City or of any City offlcial; other than normal contract monitoring; and

the rendition ori,,ro#ì"", "åî:::i::å'ffiîiåHJIIJ:il::i'?r"¿i':g*"iä:: 
bevond

$ 1s700(aX2).)

11. Liabilitv of Memlgls and Employees of City. No member of the Cify and no
other officer, elected official, employee or agent of the City shall be personally liable to
Consultant or otherwise in the event of any default or breach of the City, or for any amount
which may become due to Consultant or any successor in intetest, or for any obligations directly
or indirectly incurred under the terms of this Agreement.

12- IndemniW. To the fullest extent permitted by law, Consultant hereby agrees to
defend (by counsel reasonably satisfactory to the City), indemnifu, and hotd harmless the Cify,
its officers, elected officials, employees, agents, and volunteers from and against any and all
claims, demands, damages, costs, liabilities, or obligations brought on account of or arising out
of any acts, errors, or omissions of Consultant, its officers, employees, agents, and
subcontractors undertaken pursuant to this Agteement excepting liabilities due to the sole
negligence or willful misconduct of City. The City has no liability or responsibility for any
accident, loss, or damage to any work performed under this Agreement whether prior to its
completion and acceptance or otherwise. Consultant's duty to indemnify and hold harmless, as

set forth herein, shall include the duty to defend as set forth in California Civil Code $ 2778.
This indemnification obligation is not limited in any way by any limitation on the amount or type
of damages or compensation payable by or for Consultant under W'orker's Compensation,
disability or other employee benefit acts or the terms, applicability or limitations of any
insurance held or provided by Consultant and shall continue to bind the parties after
termination/completion of this agreement. This indemnification shall be regardless of and not in any
way limited by the insurance requirements of this contract. This indemnification is for the full period of
time allowed by law and shall survive the termination of this agreement.

13. Consultant Not an AgenJ of Cit]¡. Consultant, its officers, employees and agents
shall not have any power to bind or commit the City to any decision.

t4. Independent Contractor. It is expressly agreed that Consultant, in the
performance of the work and services agreed to be performed by Consultant, shall act as and be
an independent contractor and not an agent or employee ofCity; and as an independent
contractor, Consultant shall obtain no rights to retirement benefits or other benefits which accrue
to City's employees, and Consultant hereby expressly waives any claim it may have !o any such
rights.

15. Compliance with Lq¡v:i.
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A. General. Consultant shall use the standard of care in its profession to
lomply with atl applicable federal, state, and local laws, codes, ordinances, *d r"golutiorrr.
consultant represents and warrants to city that it has and shall, at its sole cost and-expense, kcep
in effect or obtain at all times during the term of this Agreement any licenses, permits, insurance
and approvals which are legally required for Consultani to piacticeits professi,on. Except as
otherwise allowed by City in its sole discretion, Consultanf and all subèonsultants shall have
acquired, at their expense, a business license from City ín acco¡dance with Chapter 5.04 of the
Rohnert Park Municipal Code prior to City's issuance of an authorization to proceed with the
Services- Such license(s)^must be kept valid throughout the term of this AgrËement. The City is
not responsible or liable for Consultant's failure to comply with any or allãfthe requiremenis
contained in this paragraph.

B' Workers' Compensation. Consultant certifies that it is aware of the
provisions of the California Labor Code which require every employee tobe inr*"juguirrrt
liability for workers' compensation or to undertakã seH-insurance in accordance with the
provisions of that Code, and Consultant certifies that it will comply with such provisions before
commencing performance of the Agreement and at all times in the performance of the
Agreement.

C- P¡evailine Waæ. Consultant and Consultant's subconsultants (if any)
shall, to the extent required by the Califomia Labor Code, pay not less than the latest prevaiíing
wage rates to workeis and professionals as determined by the Director of Industrial Rèlations o1
the State of Califomiapursuant to Califomia Labor Codé, PartT,Chapter 1, Article i. Copies of
the applicable wage determination are on file at the City's office of thä Ciff Clerk.

E. Iniurv and lllness Prevention Proeram. Consultant certifies that it is aware
of and hascomplied wrth the provisio:rs of California Labor Code $ 6401.7, which requires
every employer to adopt a written injury and illness prevention program.

E. Citv Not Responsible. City is not responsible or liable for Consultant,s
failure to comply with any and all of its requirements underìhis section and. Agreement.

F. 
- 

Waiver.of Subrogatiqn. Consultant and Consultant's insurance company
agree to w-aivg all rights 

"a*btog"ti"" "g"i"st 
City, its officers,.elected officials, employees,

agents and volunteers for losses paid under Consultant's workers' compensatioo i"r**"L poii"y
which arise from the work performed by Consulant for the City.

'l'6- Confidential Information. All data, documents, discussions or other information
developed or received by or for Consultant in performance of ihis Agreement are confidential
and not to be disclosed to any person except ai authorized by the Ci[, or as required by law.

17. Assignment:.Subcontactors: Employees

A- Aqsignment. Consultant shall not assign, delegate, transfer, or convey its
duties, responsibilities, or int"rests in this Agreement or any äght, titte, obligation, or interest in
or. to the same or any part thereof without the City's prior writtãn consent. Any assignment
without such approval shall be void ahd, at the Cityii option, shall immediut"ty 

"uu*itf,i,Agreement to terminate

B. Suþconftactors: Employees. Consultant shall be responsible for
lfPloVing or engaging all persons necessary to perform the services of Consultant hereunder.
No subcontractor of Consultant shall be recogni2ed by the City as such; rather, all subcontractors

1208604v1 8007810012
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are deemed to be ernployees of the Consultant, and Consultant agrees to be responsible for their
performance. Consultant shall give its personal attention to the fulfillment of the provisions of
this Agreement by all of its empioyees and subcontractors, if any, and shall keep the work under
its control. If any employee or subconffaitor of Consultant fails or refuses to carry out the
provisions of this Agreement or appears to be incompetent or to act in a disorderly or improper
manner, it shall be discharged immediately from the work under this Agreement on demand of
the Project Manager.

18. Insurance. Without limiting consultant's indemnification provided herein,
Consultant shall comply with the requirements set forth in Exhibit C to this Agreement.

19. Termination of Agneement: Default

A. This Agreement and all obligations hereunder may be terminated atany
time, with or without cause, by the City upon 5.days' written notice to Consultant.

B. If Consultant fails to perform any of its obtigations under this Agreement
within the time and in the marmer herein provided or otherwise violate any of the terms of this
Agreement, in addition to all other remedies provided by law, City may terminate this
Agreement immediately upon written notice. In such event, Consultant shall be entitled to
receive as full payment for all servicqs satisfactorily rendered and expenses incurred hereunder,
an amount which bears the same ratio to the total fees specified in the Agreement as the services
satisfactorily rendered hereunder by Consultant bear to the total services otherwise required to be
performed for such total fee;provided, however, that the City shall deduct from such amount the
amount of damages, if any, sustained by City by virtue of the breach of the Agreement by
consultant.

C. In the event this Agreement is terminated by City without cause,
Consultant shall be entitled to any compensation owing to it hereunder up to the time of such
temrination, it being understood that any payments are full compensation for services rendered
prior to the time of payment.

D. Upon termination of this Agreement with or without cause, Consult¿nt
shall turn over to the City Manager immediately any and all copies of studies, sketches,
drawings, computations, and other data, whether or not completed, prepared by Consultanr or its
subconfractors, if any, or given to Consultant or its subcontractors, if any, in connection with this
Agreement. Such materials.shall become the permanent property of the City. Consultant,
however, shall not be liable for the City's use of incomplete materials nor for the City's use of
complete documents if used for other than the project contemplated by this Agreement.

2A. Suspgqsion. The City shall have the authority to suspend this Agreement and the
services contemplated herein, wholly or in part, for such period as it deems necessary due to
unfavorable conditions or to the failure on the part of the Consultant to perforrn any provision of
this Agreement. Consultant will be paid for sitisfactory Servíces performed through the date of
temporary suspension.

2'1,. Merger: Amendmgnt. This Agreement constitutes the complete and exclusive
statement of the agreement between the City and Consultant and shall supersede all prior

-6-

1208604v1 80078/0012 Revised: 10/27110



negotiations, representations, or agreements, either written or oral. This document may be
amended only by wriùten instrument, signed by both the Cþ and Consultant. All provisions of
this Agreement are expressly made conditions.

22. Interpretation. This Agreement shall be interpreted as though it was a product of
aþnt drafting effort and no provisions shall be interpreted ágainst a party on the ground that
said pa(y was solely or primarily responsible for drafting thalanguage to be interfreted.

23. Litigation Costs. If either party becomes involved in litigation arising our of rhis
Agreernent or the performance thereo{ the court in such litigation shallãward reasoñable costs
and expenses, including attorneys' fees, to the prevailing parfy. In awarding attomeys' fees, the
court will not be bound by any court fee schedule, but shall, if it is in the interest ofjustice to do
so, award the full amount of costs, expenses, and attorneys' fees paid or incurred in good faith.

24. Tim.g of the Essence. Time is of the essence of this Agreement.

25. written Notification. Any notice, demand, request, consent, approval or
communication that either party desires or is required to give to the other parfy shall be in
writing and either served personally or sent by prepaid, first class mail. Any such notice,
demand, etc. shall be addressed to the other pãrty àt the address set forth below. Either party
may change its address by notiffing the other parry of the change of address. Notice shall be
deemed communicated within ?2 hours f¡om the time ofmailing if mailed as provided in this
section.

If to City: City Manager
City of Rohnert Park - City Hall
130 Awam.Avenue
Rohnert Parþ CA 94928

Karl Heisler, Project Direótor
Environmental Science Associates
225 Bush Street Suite 1700
San Francisco, CA 94104

If to Consultant:

26. Consultant's Books and Records

A. Consultant shall maintain any and all ledgers, books of account, invoices,
vouchers, canceled checks, and other records or documents evidencing or relating to iharges for
services, or expenditures and disbursements charged to the City and ail documenîs and records
which demonstrate performance under this Agreement for a minimum period of th¡ee (3) years,
or for any longer period required by law, from the date of termination ór completion oithis
Agreement.

B- Any records or documents required to be maintained pursuant to this
Agreement shall be made available for inspection or audit, at any time during regular business
hours, upon written request by the City Attorney, City Auditor, ôity Manugõ, oi u designated
representative of any of these 9fficers. Copies of such documents stratt be provided to tn" Ctty
for inspection when it is practical to do so. Otherwise, unless an alternative is mu¡¡ally agteed
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upo4 the records shall be available at Consultant's address indicated for receipt of notices in this
Agreement.

C. The City may, by written request by any of the above-named officers,
require that custody of the records be given to the City and that the records and documents be
maintained in the City Manager's office-

27. Aereement Binding. The terms, covenants, and conditions of this Agreement
shall apply to, and shall bind, the heirs, successors, executors, administrators, assigns, and
subcontoactors of both parties.

. 28. Equal Emplovment Opportunity. Consultant is an equal opportunity employer
and agrees to comply with all applicable state and federal regulations governing equal
employment opportunity. Consultant will not discriminate againstany employée or applicant for
employment because of race, âge, sex, creed, color, sexual orientation, mârital status oi national
origin. Consultant will take affirmative action to ensure that applicants are treated during such
employment without regard to race, age, sex, creed, color, sexual orientation, marital status, or
national origin. Such action shall include, but shall not be limíted to, the following:
employment, upgrading, demotion, or transfer; recruitment or recruitment adveftislng; lay-offs or
termination; rates of pay or other forms of compensation; and selection for training, inctúding
apprenticeship. Consultant further agrees to post in conspicuous places, available to employães
and applicants for employment, notices setting forth the provisions of this nondiscriminátioi
clause-

29. Citv Not Obliqated to Third Parties. The City shall not be obligated orliable for
payment hereunder to any party other than the Consultant.

30. Wai}¡er. No failure on the part of either party to exercise any right or remedy
hereunder shall operate as a waiver of any other right or remedy that party may have hereunder.

31. Severabilitv. If any one or more of the provisions contained herein shall for any
reason be held to be invalid, illegal or unenforceable in any respect, then such provision or
provisíons shall be deerned severable from the remaining provisions hereo{ anã such invalidity,
illegality, or unenforceability shall not affect any other provision hereof, and this Agreement
shall be construed as ifsuch invalid, illegal, orunenforóeable provision had not beeã contained
herein.

32. Exhibits. The following exhibits are attached to this Agreement and incorporated
herein by this reference:

A. Exhibit A: Scope of Work/Schedule of Performance and Compensation

B. ExhibitB: NOT USED

C. Exhibit C: Insurance Requirements

33. Execution. ThisAgreement may be executed in several counterparts, each of
which shall constitute one and the same instrument and shall become bindinà uþoo ttre parties
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when at least one copy hereof shall have been signed by both parties hereto. In approving this
Agreement, it shall not be nscessary to produce o¡ account foimore than one sucir-counterpart.

34. News Releases/Interviews. All Consultant and subconsultant news releases,
media interviews, testimony at hearings and public comment shall be prohibited unless expressly
authorized by the City.

, 35. .A,policgb]e Law: Venue. This Agreement shall be construed and interpreted
according to California law. In the event that suit shall be brought by either party heåunder, the
parties agree that trial of such action shall be held exclusively iñ a state court in the Co¡nty of
Sonoma, California.

36. Authoritv. Each individual executing this Agreement on behalf of one of the
parties represents thalhe or she is duly authorized to sign and deliver the Agreement on behalf of
such pafy and that this Agreement ís binding on such party in accordance -itt itr terms-

37. STATEI@NT OF ECONOMIC INTEREST. If City dete¡mines Consultanr
comes within the definition of Consultant under the Political Reform Act (Government Code
$871 00), Consultant shall complete and file and shall require any other peion doing work under
this Agreement to complete and file a "statement of Economic literest" with the Clerk of the
City of Rohhert Park disclosing Consultant and/or such other person's financial interests.

IN WITNESS WHEREOF, the City and Consultant have executed this Agreement as of the date
first above written.

.i
:t.

By:

CITY OF ROHNERT PARK

City Manager
Date:
Per Resolution No. 2011- adopted by the Rohnert
Park City Council at its meeting ot

APPROVED AS TO FORM:

By:
City Attorney

ATTEST:

By:
City Clerk

CONSULTANT

sr, Ø4!?.þ'ú<__
fifls; Copmunity nevelopment\ t4gr . { s . p. )

Date:octoþer Lz, zoLL

CONSULTANT

By:
Title:
Date:
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EXHIBIT A

Scope of Work/Schedule of Perforrnance and Compensation

1¿

I
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Exhibit A
1of 5r ESA 225 Bush Street

Suite 170O

San FrarÐisco, CA 94104

415.896.5900 phone

415.896.0332 fâx

September 6,2011

BY E.MAIL AND U.S. MAIL

Marilyn Ponton
City of Rohnert Park Planning Deparünent
140 Avram Avenue
Rohnert Park, CA 94928

Subject: Request for New contract for Northeast area specific plan EIR

Dear Ms. Ponton:

I arn writing in response to your request for a budget to complete the Final EIR for the Northeast Area Specific
Plan. As we have previously discussed, it is difficult to estimate the precise effort that will be involved, given that
we do not know the details ofthe f,rnal project description. However, below we present a qualified estimate, based
upon assumptions conceming the wo¡k that will be required.

Assuming no substantive changes in the project description and a lesser level of Cþ comment by than that to
whicb we responded in preparation of the Screencheck FEIR,I estimate tlrat completion of the Final EIR would
cost approximately $10,300, broken down as indicated on the attached spreadsheet. Concerning costs to date, we
are requesting $8,445, as explained in our letter of April 26,2}lt (attached); this is also included on the attached
spreadsheet- As we have noted previously, the amount previously expended incorporates a 5 percent discount,
while the howly labor rates for work going forward are based on billing rates reduced beloli, our standard rates.

Our total requested amount is $18,745. I propose that, once City staff determines the precise nature of the project
to be carried forward in the FEIR, ESA and City søffdiscuss any potential revisions to the FEIR and determine,
prior to the start of any work by ESA, whether those changes would exceed the effort anticipated above.

conceming the city's inswance requirements, ESA has the required coverages.

Please do not hesitate to contact me should you have any questions about this request.

Sincerely,

M,¿ v.p,/¿,úe*,
Karl F. Heisler
Community Development Manager, San Francisco
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April 26, 201 I

Marilyn Ponton
City of Rohnert Park Planning Depar.rrncnt
140 At,raln Avenue
Rohnert Park,CA94928

Subjcct: Rcquest for Interim Contract Arncndment for Northcast Ärca Spccilic Plan EIR

Ðeal'M.s. Po¡lton:

As we rccently discussed by telcphonc, ESA is rcguesting an intelim contract amendmcnt to pennít the City to
pay ESA for costs incuned to datc in prcparction of the Northeast Spccific Plau (NESP) EIR. Gívc¡ that the
p|oject rcrnains on hold pentlíng City slaff discussions with tlrc project applicant conoeming the definition of thc
proposal that will be prcsentcd to the C¡ty Council, we a¡e lropeful that the City an<l the applicant will bc in
accord with our rtqr.rest. This lettcr orrtlincs the tasks and assocjated costs through subrnittal of the Ac¡ninistr.ative
Final EIR #2 (Screencheck) and explains thc reasons wiry oul costs have exceedcd the project budget.

Wlrcn the l)raft EIR was publishcd aud rnacle available forpublic cil'culation in January 2010, total costs incuuecl
by ESA werc apploxirnately S301,100. At that tirne the ¡:rojcct was rvell rvitllin our overall budgct of S337,056,
and ¡nore than 54,600 below ou¡ cot:ttäcted cost for conr¡rlctiorr of tùe Draft EIR, as revisccl througlr Mo¿ification
No. 4 (see attached splcadsheet).

Whilc ESA ha.s strived to trc¡nain as tiure- aud cost-efîicient as possiblc ou thc NËSP Final ElR, actual overall
effor-t requi¡td to ¡>rcpat-e tlrc Administrative Final EIR has been grcatcr tlran oligilral[y anticipatcd. Our proposal
a¡rd our colìtlact reflect a¡r estímate of approxirnately 53 1,325 for completion of tbe Finat ElR, including
prcparation of the Mitigation Monitoring and Rcportirìg Prograln (MMRP). Thc forcgoing coutract cçst esfirnatc
assutlled 268 .staff houls, at an avcragc co.st of approxintately $95 pel hour, woirld be ncsdecl to corqtlete the Final
EIR, includjng docutrrcnt ¡rublication, u,ith an adclitional 53,450 in direct cost,s (plus S2,4SS for the MMRP).

'l'o dafe, since publicatioli of thc DËIR, wc llavc rlcvote<I nrore than 315 staffhoul's to pr-epât.âtion of the Final
EIR' The additional effon has bccn tequirecl beyond tlrc budgeted amount to adcquately rcspond to the nunlbeL
range and complexity of agency/public comurents rcceived on rhc Draft EIR. Addìtioually. our contracterJ sco¡rc
of work assutned thc preparation of a sirrgle Adr¡inistrative Final EIR, whereas we har,e complefed two dl.aft.s to
date, altd we antici¡ratc tlrat a¡r a¿lditional draft will be necessary prior to publication of rhe Finai ElR. Finally, as
you know, <lur original 0orìtmct was .signecl ¡iome scvcn-and-one-half ycal's ago, a¡{ our staff mtcs have iucrease¿
sillce that tirne; the âveragc houdy cost of staff time expenclcd to date on fhc FEIR is a¡4rroxirnatcly S150.

Of thc effo¡l on the lrinal FIR, 284 hours havc been expendcd by Paul Mitchcll antl Cory Bauinglraus, t¡e two
kcy staff mernbcrs working ort tlre EIR. Otber substantive contl'ibutions have bcen maclc by two staff bí6logists
(14.5 hours) and our seniol'geohydrologist (6 hours). Thus, in aclditiorl to tlre sheel nurnber of hours spenr, the
staff tilne cxpendecl on thc lìi¡ul EIR has bcen weightecl rnore towards seniol staff than assulncd in our pro'osal.

IA¡trà
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Our ¡otal costs for the Final EIR tlrus approxinrate 544,85û, ol solììe S13,500 in excess of the budgcted a¡nount, 
.

Because the DEIR was cornpleted for nearly 55,000 lcss than the buclgeted atnount, Ì)otvevcL, our total costs to

date excecd the contract total of5337,055.50 by about 58,890-

As of to¿ay, we havc billcd the City a total 5335,130 (S1,925 lcss than the contract ceiling), which inclucles costs

thr-ough submittal to the City of the Adrninistratìr,e Final EIR #l on July 26,2010, as well as submittal of the

Adminisir-ative f inat EIR #2 (Screcncheck) on Septcrnber 29, 2010. Out'tonl cosfs fot' Screencheck FEIR alone

were uear.ly S l 1,000, for approximarely 73 hours' effor1 and rci¡nbursable cosls, and this was thc task that

ultirnately exceeded our contract alnount. (Tolal costs since that liurc a¡c less than 5250')

As you know, ESA has not billed the City for these excess costs pendirtg thc anticipated submìttal of a final

contr?ct anrendment necessary to get the Final EIR through certification. At this point, however, rve have uot

rrceíved cor¡¡tneurs from the City on the Screenchcck FEIR, rvhich was subnrittcd to the City tnore than six

rnonths ago. ln addition, we do not yet have fitrn indication fiotn fhc City t'c-aarding when we can expect to

r.gceivc these colur:ertts ancl subseqrìently proceed with publication of thc Fi¡tal EIR, or of the ultirnate desigD of

tlre project drat goes to tho Council'

Therefore, i¡ ol-der to recover our costs inculrc<j to date, we would gleatly appleciate the tcceipt of an itttet'irn .

contract a¡nendlncnt for costs that exceed the budgct (58,890).

Please do not þcsitate to colltact me should you have atry questions aboul this fequest.

Siuccrcly,

%"17- n*^,ûa=,
Karl F. Ileisler
Comrnuuity Developnrent Matiager, San Francisco
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Orìgínal Contract
Modification #L
Modification #2

Modificatíon #3

Modificâtion #4

Totâl

Date

to/L6/2003
s/76/2005
6/13/2006

2/26/2008
2/1A/200e

Northeast Rohnert Park Specific Plan EIR - Contract Summary

TOTAI DEIR

St98,loo.oo 5L66,77s.00
s10,040,00 s10,040.00
522,746.50 $z2,lqsso

S84,972.00 SB¿,gzz.oo
527,197.OO 521,197.00

S337,os5.so $3os.73o.so

FEIR Notes

s31,EZS.OO DEIR ihcludes wSA; FEtR incluces MMRP
Traffíc, AQ, and Noíse Analysis for 2012
Traffic analysis for us i.Oi./wilfred Dowdell interchange, penngrove-
cotati intersections, univers¡ty Distr¡ct plan consistency; add,l. biology

. analysis re: revised Specific plan.

Analysis in connection with revised Specific plan (Nov, 2007)
Analysis in connection wlth revised Specific plan (Oct. 2009)

531-,325.00

ESA 203428
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EXHIBIT C

INSURANCE REQLJIREMENTS for Consultant Services Agreement

Prior to the beginning of and throughout the durarion of the W'ork, Consultant will maintain insurance in
conformance with the requiremenls set forth below. Consultant will use existing coverage to comply with
lhese requirements. If thal existing coverqge does not meet the requiremenß set forth here, Consultant
ctgrees to amend, supplement or endorse the existing coverqge to do so. Consultant acknowledges that the
insurance coverage and po,Iicy limits setþrth in this sectioi constilute the minimum qmount o¡"ou"rog"
required. .Any insurance proceeds available to City în elecess of the limíts and coverage required ¡n th¡s
agreemen, and which is applicable to a given loss, will be qvailable to City.

Consullant shøll provide thefollowing types and amounts of insurance:

General Liability l¡surance usíng lnsurance Services Offics "Commercial General Liabilify" policy form
CG 00 0l or the exact equivalent. Defense costs must be paid in addition to limits. There shall be no cross
liability exclusion for claims or suits by one insured against another. Limits are subject to review but in
no event less than $2,000,000 (Two Million Dollars) per occurrence.

Business Auto Coverage on ISO Business Auto Coverage form CA 0001 including symbol I (Any Auro)
or the exact equivalent. Limits are subject to revierñ/, but in no event to be less than $2,000,000 (Two
Million Dollars) per accident. If Cousultant owns no vehicles, this requirement may be satisfied by a non-
owned auto endorsement to the general liability policy described above- If Consultant or Conzultant's
employees will use personal autos in any way on this project, Consultant shall provide evidence of
personal auto liability coverage for each such person.

Vy'orkers Compensation on a state-approved policy form providing statutory benefits as required by law
with employer's liability limits no less than $1,000,000 (One Million Dollars) per accident or disease.

Excess or Umbrella Liability Insurance (Over Primary) if used to meet limit requtements, shall provide
coverage at least as broad as specified for the underlying coverages. Any such coverage provided under
an umbrella liability policy shall include a drop down provision providing primary coverage above a
maximum $25,000 self-insu¡ed retention for liabiliry not covercd by primary but covered by the umbrella.
Coverage shall be provided on a "pay on behalf'basis, with defense costs payable in addition to policy
limits. Policy shall contain a provision obligating insurer at the time inswed.'s liability is determined, not
requiring actual payment by the instred fnst. There shall be no cross liabilþ exclusion precluding
coverage for claims or suits by one insured against another. Coverage shall be applicable to City for
injury to employees of Consultant, subconsultants or others involved in the rüork. The scope of coverage
provided is subject to approval of City following receipt of proof of insurance as required herein. Limits
are subject to revi€w but in no event less than $2,000,000 (Two Million Dollars) per occuffence.

hofessional Liability or Errors and Omissions lnsurance as appropriate shall be written on a policy form
coverage specifically designed to protect against acts, errors or omissions ofthe consultant and "Covered
Professional Services" as designated in the policy must specifically include work performed under this
agreement. The policy limit shall be no less ttran 91,000,000 (One Million Dollars) per claim and in the
aggregate. The policy must 'rpay on behalf of' the insured and must include a provision establishing the
insurer's duty to defend. The policy retroactive date shall be on or before the effective date of this
agreement.

1208604v1 80078/0012
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4.

5.

Insurance procured pursuant to these rcquiremenls shall be writien by insurers that are admitted carriers
in the state of California and with an A.M Bests rating of A- or better and q minimumfinancial size VII.

General conditions pertaining to provision of insurance coverage by Consultant. Consultant and City
agree to the following with respect to insurance provided by Consulønt.

I Consultant agrees to have its insurer endorse the third party general liability coverage required
herein to include as additional insureds the City, its officers, elected officials, employees, agents,
and volurteers using standard ISO endorsement No. CG 20 10 or an approved equivalent. If
completed operations coverage is excluded, the policy must be endorsed to include such coverage.
Consultant also agrees to requLe all contractors, and subcontractors to do likewise.

No tiabilify insu¡ance coverage provided to comply with this Agreement shall prohibit Consultant,
or Consultant's employees, or agents, from waiving the right of subrogation prior'to a loss.
Consultant agrees to waive subrogation rights against City regardless of the applicabiliry of any
insurance proceeds, and to require all contractors and subcontactors to do likewise.

The worker's compensation policy is to be endorsed with a waiver of subrogation. The insurance
company, in its endorsement, agrees to waive all rights of subrogation against the City, its officers,
elected officials, employees, agents, and volunteers for losses paid under the terms of this policy
which arise from the work performed by the named insured for the City.

All insurance coverage and limits provided by Contractor and available or applicable to this
agreement are intended to apply to the full extent of the policies. Nothing contained in this
Agreement or any other agreement relating to the City or its operations limits the application of
such insurance coverage-

None of the coverages required herein will be in compliance with these requirements if they include
any limiting endorsement of any kind that has not been first submitted to City and approved of in
writing.

No liability policy shall contain any provision or definition that would serve to eliminate so-called
"third party action over" claims, including any exclusion for bodily injury to an employee of the
insured or ofany contractor or subconfactor.

All coverage types and limits required are subject to approval, modification and additional
requirements by the City, as the need arises- Consultant shall not makê any reductions in scope of
qoverage (e-g. elimination of contracual liability or reduction of discovery period) that may affect
City's protection without City's prior written cons€nt.

8. Froof of compliance with these insurance requirements, consisting of certificates of insurance
evidencing all of the coverages required and an additional insured endorsement to Consultant's
general liability policy, shall be delivered to Cþ at or prior to the execution of this Agreement. In
the event such proofofany insurance is not delivered as required, or in the event such insurance is
canceled at any time and no replacement coverage is provided, City has the right, but not the duty,
to obtain any insurance it deems necessary to protect its interests under this or any other agreement
and to pay the premium. Any premium so paid by City shall be charged to and promptly paid by
Consultant or deducted from sums due Consultant, at City option.

7.

[18]
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9. Certificaie(s) are to reflect that the insurer will provide 30 days notice to City of any cancellation of
coverage. Consulùant agrees to require its insurer to modifi such certificates to delete any
exculpatory wording stating that failure of the insurer to mail written notice of cancellation imposes
no obligation, or that any party will "endeavor" (as opposed to being required) to comply with the
requirements of the certificate.

10. It is acknowledged by the parties of this agreement that all insurance coverage required to be
provided by Consultant or ¿my subconfactor, is intended to apply first and on a priinary, non-
contributing basis in relation to any other insurance or self insurance available to City.

11. Consultant agrees to ensure that subcontractors, and any other party involved with the project who
is brought onto or involved in the project by Consultant, provide the same minimum insurance
coverage required of Consultant. Consultant agrees to monitor and review all such coverage and
assulnes all respousibility for ensuring that such coverage is provided in conformity with the
requirements of this section- Consultant agrees that upon request, all agreements with
subcontractors and others engaged in the project witl be submined to City for review.

12. Consultant agrees not to self-insure or to use any self-insured retentions o¡ deductiblês on any
portion of the insurance required herein and further agrees that it will not allow any contractor,
subcontractor, Architect, Engineer or other entity or person in any way involved in the performance
of work on the project contemplated by this agreement to self-insure its obligatioqs to City. If
Consultant's existing coverage includes a deductible or self-insured retention, the deductible or self-
insured retention must be declared to the City- At that time the City shall review options with the
Consultan! which may include reduction or elimination of the deductible or self-inswed retention,
substitution of other coverage, or other solutions.

13. The City reserves the right at any time during the term of the contract to change the amouuts and
types of insurance required by giving the Consultant ninety (90) days advanci written notice of
such change. If such change results in substantial additional cost to the Consultant, the City will
negotiate additional compensation proportional to the increased benefit to City.

14. For purposes of applyíng insurance coverage only, this Agreement will be deemed to have been
executed immediately upon any party hereto taking any steps that can be deemed to be in
furtherance of or towards perforrnance of this Agreement.

15. Consultant acknowledges and agrees that any actual or alleged failure on the part of City to inform
Consultant of non-compliance with any insurance requirernent in no way imposes any addirional
obligations on City nor does it waive any rights hereunder in this or any other regard.

16. Consultant will renew the required coverâge annually as long as Cþ, or its employees or agents
face an exposnre from operations of any type pursuant to this agreement. This obligation applies
whether or not the agreement is canceled or terminated for any reason. Termination of this
obligation is not effective until Cþ executes a written statement to that effect.

I7- Consultant shall provide proof that policies of insurance required herein expiring during the term of
this Agreement have been. renewed or replaced v/ith other policies providing at least the same
covetage. Proof that such coverage has been ordered shall be submitted prior to expiration. A

1208604v1 80078/0012
Fel

Revised: l0n7ll0



coverage binder or lefter from Consultant's insurance agent to this effect is acceptable. A certificate
of insurance and./or additional insured endorsement as required in these specificãtions applicable to
t}le renewing or new coverage must be provided to City within five days of the expiration of the
coverages.

18. The provisions of any workers' compensation or similar act will not limit the obligations of
Consultant rmder this agreement- Consultant expressly agrees not to use any statutory immunity
defenses under such laws with respect to City, its ofnclrs, elected officials, employees, agents, and
volunteers.

19. Requirements of specific coverage features or limits contained in this section are not intended as
limitations on coverage, limits or other requirements nor as a waiver of any coverage normally
provided by any given policy. Specific reference to a given coverage feature is for lurposes of. clarification only as it pertains to a given issue, and is not intended by any party or insured to be
limiting. or all-inclusive-

20. These insurance requirements are intended to be separate and 'distinct from any other provision in
this agreement and are intended by the parties here to be interpreted as such.

2l.The requírements in this Section supersede all other sections and provisions of this Agreement to
the extent that any other section or provision conflicts with or imþairs the provisions of this
Secfion.

22. Conzultant agrees to'be responsible for.ensuri¡g that no contract used by any party involved in any
way with the project reserves the right to charge City or Consultant for the cost of additional
insurance coverage required by this agreement. Any such provisions are to be deleted with
reference to Cify. It is not the iqtent of City to reimburse any third party for the cost of compllng
with these requirements. There shall be no recöurse against City for payment of premiums or other
amounts with respect thereto-

23. Consultant agrees to provide immediate notice to Ciry of any claim or loss against Consultant
arising out of the work performed under this agreement. City assumes no obligation or liabilify by
such notice, but has the right (but not the duty) to monitor the handling of any such claim or claims
if they are likely to involve City.

Revised: 10/27/10l208604vr 8007810012
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CERTIFICATE OF CONSULTANT

I HEREBY CERTIFY that I am fþscommunity Devel-opment Manager (s_.-lr)and a
drllV authorized representative of the firm of E"
wlgse address is zzs=eus,þ stre."t, s..ite rzoo, san.p;n"isco, cA g+ro.a_, and ¡¡¿¡
neither I nor the above firm I here represent has:

a) Employed or retained for a commission, percentage, brokerage, contingent
fee, or other consideration, any firm oi personlother than a bona 

-fide

employee working solely for me or the above consultant) to solicit to
secure this Agreement.

b) Agreed, as an express or implied condition for obtaining this contract, to
employ or retain the services of any firm or person in connection with
carrying out the Agreement; or

c) Paid, or agreed to pay, to âny firm, organi zationor person (other than a
bona fide employee working solely for me or the above consultant) any
fee, contribution, donation, oÍ consideration of any kind for, or in
connection with, procuring or carrying out the Agreement;

Except as here expressly stated (ifany);

I acknowledge that this certificate is subject to applicable State and Federal laws, both
criminal and civil-

October L2, 2OLL %^!7.9þ4A\
Date Signature

1208604v1 80078/0012
ï211

Revised: l0l27ll0


